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IN THE 

Untteb Htfateg Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1935. 


No. 6562. 

I 

- | 

Potomac Electric Power Company, A Corporaction, 

Appellant, 

v. 

United States of America, 

Appellee . 

— 

BRIEF OF APPELLANT. 


PRELIMINARY. 

In this brief, for convenience, the United States of 
America will be referred to as “Petitioner” and the 
Potomac Electric Power Company as “Defendant”, 
this being in accord with their alignment in the Court 
below. 
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STATEMENT. 

This is an appeal from a grossly inadequate judg¬ 
ment of $23,167.00, entered in the Court below, in favor 
of the defendant, as the owner of a parcel of land de¬ 
scribed for taxation purposes as Lot 805, Square 144, 
and designated as Parcel VII in the Petition filed be¬ 
low, and representing an award by a jury in a con¬ 
demnation proceeding for the land and building thereon 
but excluding therefrom all fixtures consisting of heavy 
machinery, electrical apparatus and appurtenances 
permanently annexed to the freehold, and used as a 
substation of the defendant except certain minor 
items aggregating $7,629. Said award also ex¬ 
cluded any allowance for underground construction 
consisting of conduits, cables and appurtenances sim¬ 
ilarly attached for the sole use of the substation, but 
located within the abutting public alley and contiguous 
streets and so annexed thereto as to have become ir¬ 
removable without substantial injury or destruction 
of the thing itself. Said fixtures annexed to the free¬ 
hold and in the alley and streets mentioned, formed an 
integral and essential means of supply of the distribu¬ 
tion system of the defendant for serving the surround¬ 
ing territory with electricity. The defendant had con¬ 
structed, and was maintaining, the substation men¬ 
tioned for the purpose of changing alternating current 
into direct current to serve an area in the immediate 
vicinity of said substation, including a number of gov¬ 
ernmental and other large buildings. The heavy ma¬ 
chinery and electrical apparatus and equipment, in¬ 
cluding two large rotary converters and one large 
motor generator, are fully described in the Record, pp. 
45-50, 65-75. Such evidence as was admitted definitely 
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showed the heavy rotating and other electrical equip¬ 
ment was actually built into and attached to the build¬ 
ing and further that it constituted a thorough^ co¬ 
ordinated and interconnected substation unit ^hich 
with its attendant conduit and cable and other under¬ 
ground appurtenances formed an essential unit of| sup¬ 
ply to the distribution system for the immediate! sur¬ 
rounding territory. The said condemnation proceed¬ 
ings destroyed an investment of the defendant iji ex¬ 
cess of $180,000. 

The petition filed below alleged, but it was not 
at the hearing, that under the national legislation and 
the general authority delegated by the Congress tb the 
President of the United States through the provisions 
of the National Industrial Recovery Act, approved 
June 16, 1933 (48 Stat. 195), the Federal Emergency 
Administrator of Public Works under the direction of 
the President and with the concurrence of a Special 
Board for Public Works, by a resolution reallotte4 and 
transferred from the general appropriation of $3,- 
300,000,000 (48 Stat. 274) the sum of $11,000,000 tp the 
Secretary of the Treasury for the purpose of j con¬ 
structing a new Department of Interior Building on 
Squares 144 and 145 in the City of Washington, Dis¬ 
trict of Columbia, including so much of D Street as 
separates the same, and the Secretary of the Treasury 
was thereby designated as the agency to acquire!said 
site and was authorized to apply so much of the said 
sum as might be necessary for the acquisition, by pur¬ 
chase or by the exercise of the power of eminent do¬ 
main or otherwise, of all privately owned land in said 
Square 144. j 

The said Petition admits that it was instituted pur¬ 
suant to a request of the Secretary of the Treasuryi and 
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filed under the authority sought to be delegated in the 
above Acts for the above purposes. There is no Act 
of Congress expressly authorizing the foregoing ac¬ 
quisition of land, the construction of a new Depart¬ 
ment of Interior Building or any appropriation there¬ 
for. 

The defendant, at the trial, offered to show by evi¬ 
dence, but was refused, the original cost, the estimated 
cost of reproduction, and the cost of relocating the 
said improvements and fixtures located on said Parcel 
and in the abutting alley and in or upon certain streets, 
or used in connection therewith as forming an integral 
and essential part of the substation located on the par¬ 
cel aforesaid. 

The Court below ruled, that in the taking of said 
Parcel, no compensation should be allowed except for 
the land and the building thereon, and certain minor 
items, and excluded therefrom all fixtures consisting 
of heavy machinery, electrical apparatus, equipment 
and appurtenances, within said building and also the 
conduits and cables running in and out of said build¬ 
ing located in the adjoining public alley and streets 
and forming an integral and essential part thereof and 
all of which were destroyed or rendered useless by the 
taking of said land and building. 

The Court also refused to instruct the jury as 
prayed for by the defendant that articles which, though 
originally personal property, have been actually af¬ 
fixed to the land or building thereon, with intent that 
they should remain permanently and become an essen¬ 
tial part thereof and which were adapted to the per¬ 
manent use and enjoyment thereof, should be included 
within its award as part of the buildings erected on 
said Parcel. 
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The defendant filed exceptions and objections to the 
verdict of the jury and award of damages to it for 
the taking of its property, described in the petition as 
Parcel VII, but the same were overruled and a Mjotion 
to Set Aside and vacate the verdict in respect to said 
Parcel VII was denied. Thereupon judgment was; ren¬ 
dered on June 21st, 1935, and exception taken thereto. 

The petitioner also, on April 9, 1935, filed a Declara¬ 
tion of Taking, pursuant to the provisions of the Act 
of Congress entitled “An Act to Provide for the Acqui¬ 
sition of Land in the District of Columbia for th<t Use 
of the United States”, approved March 1, 1929 (45 
Stat. 1415). The defendant answered the Petition on 
May 3, 1935, praying that the Petition be dismissed 
and the proposed order fixing the time within which, 
and the terms upon which, the parties in possession of 
the land should surrender same to the United Spates, 
be denied. The Court below, over objection and excep¬ 
tion of the defendant, on May 3, 1935 overruled Motion 
to Dismiss the Petition and allowed the order based 
thereon directing and requiring the owners and persons 
in possession of said lands to surrender possession to 
the United States on the 1st day of July, 1935. j 

ASSIGNMENT OF ERRORS. j 

1. In granting a judgment as to Parcel VII. 

2. In holding that the petition filed herein showfs ex¬ 
press statutory authority: j 

(a) for the taking of Lot 805, Square 144, im¬ 
proved by and used as an electrical substation; 

(b) for the closing of the alley or alleys and the 
streets occupied with conduits, cables and appur¬ 
tenances used in connection with said substation; 

- 1 
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(e) for the prompt ascertainment and the pay¬ 
ment of full and just compensation upon the tak¬ 
ing aforesaid or any adequate provisions, or any 
adequate assurance therefor. 

3. In holding that the petition filed herein shows 
requisite authority for the taking of land in Square 
144. 

4. In holding there was proof showing authority for 
the taking of land in Square 144. 

5. In excluding from consideration by the jury in 
arriving at its verdict, damages sustained for fixtures 
annexed to the freehold of Parcel VII, consisting of 
certain machinery, electrical apparatus, conduits, 
cables, wires and other appurtenances affixed thereto 
and taken or rendered useless by these proceedings. 

6. In excluding from consideration by the jury in 
arriving at its verdict damages sustained in the tak¬ 
ing of Parcel VII for easements, rights, privileges and 
appurtenances belonging to or appertaining to said 
Parcel VII of the land condemned, and for the right, 
title and interest of the Potomac Electric Power Com¬ 
pany in and to the public alley abutting the same. 

7. In excluding from consideration by the jury in 
arriving at its verdict damages sustained in the tak¬ 
ing of Parcel VII for conduits, cables, wiring and 
other appurtenances located in Square 144 now used 
and forming an integral and essential part of the elec¬ 
tric system of said Company and its substation lo¬ 
cated on Lot 805 in Square 144, and rendered useless 
by these proceedings. 

8. In excluding from consideration by the jury in 
arriving at its verdict damages sustained in the taking 
of Parcel VII for conduits, cables, wiring and other 
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appurtenances located without Square 144 no\f used 
and forming an integral and essential part of th^ elec¬ 
tric system of said Company and its substation located 
on Lot 805 in Square 144, and rendered useless by 
these proceedings. 

9. In refusing to grant instructions prayed thjat the 
iurv should award the Potomac Electric Power! Com- 
pany for fixtures taken or rendered useless consisting 
of machinery, electric equipment, conduits, cabled, wir¬ 
ing and other appurtenances as they shall find j to be 
essential and a necessary part of the substation lo¬ 
cated on Lot 805, Square 144 and the existing electric 
system for the purpose for which they are bein^ used 
and in connection with the operation of said substation 
for the distribution of electricity in the territory af¬ 
fected by these proceedings. 

10. In refusing to instruct the jury as praye^ that 
articles which, though originally personal property, 
have been actually affixed to the land known as parcel 
VII or buildings thereon with intent that they should 
remain permanently and become an essential part 
thereof and which are appropriate or adapted to the 
permanent use and enjoyment thereof should fee in¬ 
cluded within its award as part of the buildings eifected 
on the land condemned. 

11. In refusing to admit evidence of the cost <bf re¬ 
constructing and relocating at another site the existing 
substation on Parcel VII including the fixture^ and 
electrical apparatus therein and of relocating tile ex¬ 
isting conduits and cables, feeders and appurtenances 
now forming an integral and essential part of th^ sub¬ 
station located as aforesaid and used for the distribu¬ 
tion of electricity. 
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12. In refusing to admit evidence of the estimated 
cost of reproduction new at the present time of certain 
improvements and fixtures located on said Lot 805, 
Square 144, and in the abutting alley and outside there¬ 
of, together with conduits, cables and appurtenances 
used in connection therewith and forming an integral 
and essential part of the substation located on the Lot 
and Square aforesaid. 

13. In refusing to admit evidence of the original cost 
of certain improvements and fixtures located on said 
Lot 805, Square 144 and in abutting alley and outside 
thereof, together with conduits, cables and appurte¬ 
nances used in connection therewith and forming an 
integral and essential part of the substation located on 
the Lot and Square aforesaid. 

14. In granting instructions asked by the United 
States being Nos. 7, 8,11,13 and 14. 

15. In refusing to give Potomac Electric Power Com¬ 
pany instructions Nos. 1, 2, 3, 4, 5 and 6 as prayed. 

16. In instructing the jury at the instance of the 
United States as to the treatment of depreciation. 

17. In refusing to hold that the allowance of dam¬ 
ages for Parcel VII is grossly inadequate. 

18. In refusing to hold that the verdict of the jury as 
to Parcel VII is unjust and unreasonable. 

19. In refusing to hold that the verdict of the jury 
as to Parcel VII is confiscatory. 
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POINTS AND AUTHORITIES. 


There Was No Authority for the Condemnation 

Proceedings. 

The questions raised by assignment of errors (1), 
(2) and (3) and to be discussed under this point bre the 
failure of the Petition to show the proper jurisdictional 
requirements or any express or requisite authority for 
(a) the taking of the land used for a substation, (b) the 
closing of public alley and streets occupied by cojnduits, 
cables and appurtenances and the taking or destruction 
or rendering useless of such property, and (c) failure 
to make any adequate provision or adequate assurance 
upon the taking aforesaid for the prompt ascertain¬ 
ment of full and just compensation, as required by the 
Constitution. | 

A. No express or requisite authority shown fdr the 

taking of Parcel VII. 


The only authority claimed for the taking of tlje land 
in question is based upon certain legislation passed 
June 16, 1933 (48 Stats. 195, 201), otherwise knbwn as 
the National Industrial Recovery Act, and underj which 
was established the Federal Emergency Administra¬ 
tion of Public Works, and certain alleged resolutions 
made a part of the Petition, but not proven, passed by 
the Public Administrator under the direction pf the 
President, and with the concurrence of a Special Board, 
including the construction of a new Department jof In¬ 
terior Building. The taking thereof depends upjm the 
authority delegated by the Act aforesaid. If Congress 
having the exclusive jurisdiction to legislate ff>r the 
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District of Columbia may delegate power in so general 
terms to be exercised bv administrative officers to de- 
cide what property may be condemned and permit the 
acquisition by purchase or by the exercise of the power 
of eminent domain of any real or personal property in 
connection with the construction of any project, there 
is nothing in such legislation—but an entire absence 
thereof—authorizing the closing and the vacating of 
any public alley or public street forming a part of the 
permanent system of highways in the District of Co¬ 
lumbia and used by the defendant as a public utility 
under authority of Acts of Congress. For certain of the 
Acts authorizing such use of public space and certain 
permits issued thereunder see R. pp. 108-11. 

B. The Federal Emergency Administration of Public 
Works possesses no implied powers to close public 
alleys and streets. 

The authority of said Administration to act must be 
gathered from the express terms of the law granting 
the same, hence in any attempt to act under a statute 
granting authority, there must be strict compliance lit¬ 
erally therewith—neither has the Court any implied 
jurisdiction in the premises. In the absence, therefore, 
of any provision of law, express or implied, on the part 
of the Federal Emergency Administration of Public 
Works, it is manifest that the thing here sought to be 
done is without authority of law and, therefore, void. 
Neither could the acts of the said Federal Emergency 
Administration of Public Works find any support 
should it be shown there w’as an attempt to rely upon 
some supposed authority resting in the Commissioners 
of the District of Columbia to close and vacate the alley 
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in Square 144, abutting said Parcel VII, and other pub¬ 
lic space used by the defendant as a public utility, and 
under authorization of Congress. This principle was 
recognized in the case of Fay v. Macfarland, 3|2 App. 
D. C. 295, 299, that Court holding further: 


“ Every requirement of a statute conferring 
jurisdiction upon the court to entertain a proceed¬ 
ing, providing a legal method of taking private 
property, must be complied with to the letter. It 
must clearly appear, either by express adipission 
of the parties, or by competent evidence, tjhat all 
the jurisdictional requirements are present,j before 
the court can lawfully proceed.’’ 


pough- 


The ruling in the last case was adhered to in 
erty v. Galliher, 58 App. D. C. 166, also i l Co\mpton, 
et at, v. Rudolph et al y 56 App. D. C. 211. See also 
Patrick v. Smith, 60 App. D. C. 6; D. C. v. Bailey, 171 
U. S. 161, 43 L. Ed. 118. 


Moreover the power of eminent domain, if it'can be 
exercised, must exist independently of an emergency. 
Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281; Wilson v. 
New, 243 U. S. 332, 37 S. Ct. 298, 61 L. Ed. 755, iL. R. A. 
1917E 938, Ann. Cas. 1918A; Home Building <& Loan 
Association v. Blaisdell, 290 U. S. 298, 54 S. Ct. 231, 78 


L. Ed. 413, 88 A. L. R. 1481. 


C. The Act of March 1 , 1929 (45 Stats. 1415 ) relied 
upon by the Petitioner, does not conform \to con¬ 
stitutional requirements. 

The Act of March 1, 1929 does not conform [to con¬ 
stitutional requirements. It does not provide for the 
payment of damages to the owner of the land ind the 
vesting of title in the United States contemporaneously. 
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In proceedings for the condemnation of the highway in 
the District of Columbia under a special act, the Court 
in Bauman v. Boss, 167 U. S. 548, 42 L. Ed. 270 quoted 
with approval the language used in Shoemaker v. U. S. 
147 U. S. 282, 321, 37 L. Ed. 170, 188, that under the 
Constitution, and bv the express provision of Sec. 18 
of this Act, the United States is not entitled to posses¬ 
sion of the land until the damages have been assessed 
and actually paid. The payment of the damages to the 
owner of the land and the vesting of the title in the 
United States are to be contemporaneous. The Con¬ 
stitution does not require the damages to be actually 
paid at any earlier time; nor is the owner of the land 
entitled to interest pending the proceedings. 

Does the Act of March 1, 1929, under which posses¬ 
sion of the land is sought, provide adequate assurance 
of the prompt ascertainment and payment of full com¬ 
pensation? In the Bauman v. Boss case, supra, the 
Court also cited with approval the case of Sweet v. 
Becliel, 159 U. S. 380, 40 L. Ed. 188, in which the deci¬ 
sion was rendered by Mr. Justice Harlan, where the 
questions here at issue were fully discussed. The 
Court, after discussing certain decisions, said: 

“Substantially the same principles have been 
announced by this court when interpreting the 
clause of the Constitution of the United States that 
forbids the taking of private property for public 
use without just compensation. In Cherokee Na¬ 
tion v. Southern Kansas R. Co., 135 U. S. 641, 658, 
34 L. Ed. 295, 302, it was suggested that the Act of 
Congress there involved violated the Constitution 
of the United States in that it did not provide for 
compensation to be made to the plaintiff before the 
defendant entered upon lands taken for the pur¬ 
pose of constructing its road over them. * * 
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The court said: ‘The Constitution declares that 
private property shall not be taken for public use 
without just compensation. It does not provide or 
require that compensation shall be actually paid 
in advance of the occupancy of the land to be taken. 
But the owner is entitled to reasonable, certain, 
and adequate provision before his occupafncy is 
disturbed. Whether a particular provision be suf¬ 
ficient to secure the compensation to which,!under 
the Constitution, he is entitled, is sometilmes a 
question of difficulty/ ” j 

The Court, further discussing the matter saidj: 

“The plaintiff asks, W 7 hat will be its condition 
as to compensation, if, upon the trial de nbvo of 
the question of damages, the amount assesbed in 
its favor should exceed the sum which may bb paid 
into court by the defendant ? This question would 
be more embarrassing than it is if, by the terms of 
the Act of Congress, the title to the property ap¬ 
propriated passed from the owner to the defen¬ 
dant, when the latter—having made the required 
deposit in court—is authorized to enter upbn the 
land pending the appeal, and to proceed in me con¬ 
struction of its road. But clearly (under th^t Act 
of Congress) the title does not pass until compen¬ 
sation is actually made to the owner. W 7 ithin the 
meaning of the Constitution (and under that Act), 
the property, although entered upon pending the 
appeal, is not taken until the compensation jis as¬ 
certained in some legal mode, and, being paijd, the 
title passes from the owner/’ | 

The Court in citing Kennedy v. Indianapoli\>, 103 
U. S. 599, 603, 26 L. Ed. 550, 552, said that thb con¬ 
trolling question was whether the owner of certain 
lands, taken under an Indiana statute for a public ob¬ 
ject, had been divested of his title and that 
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depended upon the construction of the clause of the 
state constitution. After referring to the adjudged 
cases in that and other States, the Court, speaking by 
Chief Justice Waite, said: 

“Not to multiply cases further, it seems to us 
that both on principle and authority the rule is, 
under such a constitution as that of Indiana, that 
the right to enter and use the property is complete 
as soon as the property is actually appropriated 
under the authority for a public use, but the title 
does not pass from the owner without his consent 
until just compensation has been made to him.” 

The Court in Baltimore <& S. R. Co. v. Nesbit, 51 U. S. 
10 How. 395, 398,13 L. Ed. 469, 471, said it was the pay¬ 
ment or tender of the value assessed by the inquisition 
that gave title to a railroad company that had taken 
private property for its road, and, consequently, with¬ 
out such payment or tender, no title could pass. But 
it was so declared because by the very terms of the 
statute, the company was entitled to the estate and in¬ 
terest of the owner in the land condemned when it paid 
or tendered the value so ascertained. 

In Bloodgood v. Mohawk <& H. R. Co., 18 Wend. 9, 
17, 18, 31 Am. Dec. 313,—which was a case of private 
property taken for a railroad company,—Chancellor 
Walworth said that the payment of the damages 
awarded, or the deposit of the amount as prescribed, 
was in the nature of a condition precedent, not only to 
the acquisition of the legal title to the land, but posses¬ 
sion of the land for the use of the corporation. He fur¬ 
ther said: 

“It certainly was not the intention of the 
framers of the constitution to authorize the prop- 
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erty of a citizen to be taken and actually Appro¬ 
priated to the use of the public, and thus to compel 
him to trust to the future justice of the legislature 
to provide him a compensation therefor. Thi com¬ 
pensation must be either ascertained and pkid to 
him before his property is thus appropriated, or 
an appropriate remedy must be provided, anc\ upon 
an adequate fund; whereby he may obtain! such 
compensation through the medium of the courts of 
justice if those whose duty it is to make such com¬ 
pensation refuse to do so * * *. The public 

purse, or the property of the town or county! upon 
which the assessment is to be made, may justly be 
considered an adequate fund. He has no such 
remedy, however, against the legislature to com¬ 
pel the passage of the necessary laws to ascertain 
the amount of compensation he is to receive, or the 
fund out of which he is to be paid.” 

So, in People v. Hayden, 6 Hill. 359, 361, Chief Jus¬ 
tice Nelson said: 

“Although it may not be necessary, withifi the 
constitutional provision, that the amount of com¬ 
pensation should be actually ascertained and! paid 
before property is thus taken, it is, I apprehend, 
the settled doctrine, even as it respects the state 
itself, that, at least, certain and ample provision 
must be first made by law (except in cases of pub¬ 
lic emergency), so that the owner can coerce pay¬ 
ment through the judicial tribunals or otherwise, 
without any unreasonable or unnecessary delay.” 

The case of Shoemaker v. U. S., supra, was also cited 
with approval in the case of U. S. v. North American 
Transp. & Trading Co., 253 U. S. 330, 64 L. Ed.j 935, 
where the court stated that under the express teriis of 
the acts there in question the United States wa^ not 
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entitled to possession of the land until the damages had 
been assessed and actually paid. 

Thus, in Chicago B. <& Q. R. Co. v. Chicago, 166 U. S. 
226, 41 L. Ed. 979, the Court recognized and gave effect 
to the same principles above discussed, and said: 

“The legislature may prescribe a form of pro¬ 
cedure to be observed in the taking of private prop¬ 
erty for public use, but it is not due process of law 
if provision be not made for compensation. Notice 
to the owner to appear in some judicial tribunal 
and show cause why his property shall not be taken 
for public use without compensation would be a 
mockery of justice. Due process of law as applied 
to judicial proceedings instituted for the taking 
of private property for public use means, there¬ 
fore, such process as recognizes the right of the 
owner to be compensated if his property be wrested 
from him and transferred to the public. The mere 
form of the proceeding instituted against the 
owner, even if he be admitted to defend, cannot 
convert the process used into due process of law, if 
the necessary result be to deprive him of his prop¬ 
erty without compensation.” 

The Court, in that case, cited the case of Fletcher v. 
Peek, 10 U. S. 6 Cranch 87, 135, 136, 3 L. Ed. 162, 177, 
178, wherein Chief Justice Marshall, said: 

“It may well be doubted whether the nature of 
society and of government does not prescribe some 
limits to the legislative power; and if any be pre¬ 
scribed where are they to be found, if the property 
of an individual, fairly and honestly acquired, may 
be seized without compensation.” 

The Court further cited the case of Citizens' Sav. & 
L. Asso. v. Topeka , 87 U. S. 20 Wall. 655, 663, 22 L. Ed. 
455, 461, saying: 
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“Mr. Justice Miller, delivering the judgment of 
this court, after observing that there were private 
rights in every free government beyond the! con¬ 
trol of the state, and that a government, by What¬ 
ever name it was called, under which the property 
of citizens was at the absolute disposition and un¬ 
limited control of any depository of powerj was 
after all but a despotism, said: ‘The theory ojf our 
governments, state and national, is opposed t|o the 
deposit of unlimited power anywhere. The execu¬ 
tive, the legislative, and the judicial branches of 
these governments are all of limited and defined 
powers. There are limitations on such power 
which grow out of the essential nature of all free 
governments. ’ ’ ’ 

The procedure for determination and award o^ full 
compensation is a judicial question and is an indispens¬ 
able prerequisite to a lawful seizure of private prop- 
erty for public use. Just compensation is provided for 
by the Constitution and the right to it cannot be taken 
away by statute. The compensation to which the qwner 
is entitled is the full and perfect equivalent of the 
propery taken. It rests upon equitable principles and 
it means substantially that the owner shall be put in 
as good position pecuniarily as he would have b<fcen if 
his property had not been taken. Seaboard Air j Line 
Ry. v. U. S., 261 U. S. 299, 67 L. Ed. 664. ! 

Furthermore, in proceedings by way of eminent do¬ 
main the Courts will scrutinize closely to protect lights 
and interest of parties involved. The language of the 
Court being as was said in Lynchburg Investment 
Cory. v. Rudolph, 40 App. D. C. 129, in matters affecting 
private property rights of persons, companies, oj: cor¬ 
porations, where it is sought to take it for the public 
good, liberal construction should be indulged in jfavor 
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of the parties thus affected, and every step required 
to be taken by the public officials in thus subjecting 
private property to public use must be literally fol¬ 
lowed. 

Assignment of Errors 4 to 19 are treated under the 
following points. 


n. 

What Amounts to a Taking of Property—Distinction 
Between Direct Consequential Damages Resulting 
Therefrom and Those That Are Merely Incidental 
Thereto. 

Is the United States required to make compensation 
for the land and direct consequential damages result¬ 
ing from the taking of Parcel VII improved by a sub¬ 
station as distinguished from mere incidental damages 
which are remote, vague and indefinite? Certain cases 
which appear at first reading to hold there is no con¬ 
stitutional requirement to make compensation for re¬ 
sulting consequential damages by reason of the taking, 
are based upon the doctrine that no physical invasion 
of the property of the private owner has occurred, and 
for the further reason that the improvement, interrup¬ 
tion or termination of existing underground structures 
were specifically authorized by the Legislature, or 
other authority granting the same. 

A case which may be relied upon by the Government 
is that of Northern Transportation Co. v. Chicago , 99 
U. S'. 635, 25 LI Ed. 336, involving the construction of 
the tunnel under LaSalle Street. The Court in that case 
was careful to point out, however, that acts done in the 
proper exercise of governmental powers, and not di¬ 
rectly encroaching upon private property, though their 
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consequences may impair its use, are universally held 
not to be a taking within the meaning of the constitu¬ 


tional provision, distinguishing, however, thkt case 
from Pumpelly v. Green Bay Co., 13 Wall. 18&, 20 L. 
Ed. 557, where it was held a permanent flooding of 
private property may be regarded as a “taking”, rec¬ 
ognizing that in the latter case there is a physical in¬ 
vasion of the real estate of the private ownerj and a 
practical ouster of his possession. 

A reading of the Pumpelly case , supra , alsol shows 
that Mr. Justice Miller, who delivered the opinion 
therein, recognized the same distinction, laying down 
the doctrine that numerous authorities sustain the 
principle that a serious interruption to the cbmmon 
and necessary use of property may be equivalent to 
the taking of it, and that under the constitutional pro¬ 
visions it is not necessary that the land should |be ab¬ 
solutely taken. Clearly pointing out, howeveij, that 


where there is that physical taking of the property that 
consequential injuries as resulting therefrom Should 
be compensated for. The same principle is reco.inized 
by Sunderland on Damages, Vol. 4, 4th Edition^ page 
3949. | 

The case of District of Columbia v. Prospect^ Hill 
Cemetery, 5 App. D. C. 497, was a condemnation pro¬ 
ceeding for the purpose of extending North Chpitol 
Street to the Soldiers’ Home, under the Act of 1893 
and involved an appraisement of the land actually 
proposed to be taken and where the Commissioners 
were justified in including the value of damages to the 
adjacent land. The Commissioners found that beside 
the taking of an actual piece of land the remaining land 
of the Cemetery was damaged. The Lower Court, 
however, disallowed such damage, and this on appeal 
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was held to be error. Mr. Justice Morris, delivering 
the opinion of the Court, said: 

“The inherent power of sovereignty to take 
private property for public uses has no limitation 
upon it but that of making just compensation for 
that of which it deprives the citizen; and that com¬ 
pensation with us necessarily means legal tender 
money of the United States, the medium of ex¬ 
change by \krhich all other demands and liabilities 
may be lawfully discharged. The compensation 
must be co-extensive with that which is taken, 
otherwise it would not be just compensation. That 
which is taken is that of which the owner is de¬ 
prived. If by the taking of part of his holding 
the use of the remainder is impaired or destroyed, 
with what justice can it be said that just compen¬ 
sation to hiin would be found in the actual value of 
that which was actually taken? It has been held 
by the Supreme Court of the United States that 
it is not necessary that property should be abso¬ 
lutely taken, in order to give a right for compen¬ 
sation under the constitutional guarantee; and 
that serious interruption to the common and neces¬ 
sary use of property is the equivalent of taking 
within the meaning of the constitutional provision. 
The taking of part of one’s property may involve 
the deprivation of the remainder of a valuable 
spring, or of a stream of running water, or of a 
convenient road, or may require the reconstruc¬ 
tion of buildings or fencing, or may, in fact, ren¬ 
der such remainder absolutely useless for all the 
purposes for which it had been used. Can it be 
that such depreciation or destruction of value is 
not covered by the safeguard of the Constitution. 

“In the case of Pumpelly v. Green Bay Com¬ 
pany, 13 Wall. 166, 177, the Supreme Court of the 
United States, by Mr. Justice Miller said, in the 
vigorous language for which that eminent jurist 
was noted: 
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“ ‘It would be a very curious and unsatisfac¬ 
tory result, if in construing a provision of con¬ 
stitutional law, always understood to have been 
adopted for protection and security of the rights 
of the individual as against the government, and 
which has received the commendation of jurists, 
statesmen and commentators as placing the just 
principles of the common law on that subject 
beyond the power of ordinary legislation to 
change or control them, it shall be held tljat if 
the Government refrains from the absolutd con¬ 
version of real property to the uses of thel pub¬ 
lic, it can destroy its value entirely, can inflict 
irreparable and permanent injury to any ex¬ 
tent, can in effect subject it to total destruc¬ 
tion, without making any compensation, because 
in the narrowest sense of that word, it i^ not 
taken for public use. Such a construction ^ould 
pervert the constitutional provision into ^ re¬ 
striction upon the rights of the citizen, as f;hose 
rights stood at the common law, instead of the 
Government, and make it an authority fdr in¬ 
vasion of private right under the pretext of the 
public good, which had no warrant in the laws 
or practices of our ancestors. * * * 

“ ‘We are not unaware of the numerous cases 
in the State courts in which the doctrine has 
been successfully invoked that for a consequential 
injury to the property of the individual arising 
from the prosecution of improvements of rbads, 
streets, rivers and other highways, for the pub¬ 
lic good, there is no redress; and we do not deny 
that the principle is a sound one, in its proper 
application, to many injuries to property so 
originating. And when, in the exercise of our 
duties here, we shall be called upon to construe 
other State constitutions, we shall not b^ un¬ 
mindful of the weight due to the decisions o[f the 
courts of those States. But we are of opinion 



that the decisions referred to have gone to the 
uttermost limit of sound judicial construction in 
favor of this principle and in some cases be¬ 
yond it; and that it remains true that where 
real estate is actually invaded by superinduced 
additions of water, earth, sand or other material, 
or by having any artificial structure placed on it, 
so as to effectually destroy or impair its useful¬ 
ness, it is a taking within the meaning of the 
Constitution, and that this proposition is not in 
conflict with the weight of judicial authority in 
this cquntry, and certainly not with sound prin¬ 
ciple. ’ 

“The case of Pumpelly v. Green Bay Company 
was one in which, in the course of the construction 
of a dam for the improvement of the outlet of a 
lake in Wisconsin, the waters of the lake were 
raised so high as to overflow the lands of an adja¬ 
cent owner; and this was adjudged to be a taking 
of his lands under the right of eminent domain, 
for which he was entitled to compensation. 

“Mr. Coolev, in his work on Constitutional Lim- 
ilations, sums up the law as deduced from the au¬ 
thorities, as follows: ‘Any injury to the property 
of an individual which deprives the owner of the 
ordinary use of it, is equivalent to a taking, and 
entitles him to compensation. Water front on a 
stream, where the tide does not ebb and flow, is 
property, and, if taken, must be paid for as such. 
So with an exclusive right of wharfage upon tide¬ 
water. So with the right of an owner of land to 
use an adjoining street, whether he is the owner of 
the land over wdiich the street is laid out or not. 
So with the right of pasturage in streets, which be¬ 
longs to the owners of the soil. So a partial de¬ 
struction or diminution of the value of property by 
an act of the Government wdiich directly and not 
merely incidentally affects it, is to that extent an 
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appropriation.’ Cooley’s Constitutional Limita¬ 
tions, page 544, and cases in notes. 

“A clear distinction is recognized between di¬ 
rect and consequential or incidental damage to 
property. The latter is remote, vague and indefi¬ 
nite, and is regarded as damnum absque injuria; 
such, for instance, as might result from the estab¬ 
lishment of a railroad or a public institution in 
one’s neighborhood. This is not regarded as com¬ 
ing within the constitutional provision. But the 
taking of property which, by its very taking, di¬ 
vests the owner of the same beneficial use of tfye re¬ 
mainder of his property as he had previously en¬ 
joyed, is undoubtedly direct damage to that re¬ 
mainder for which he is entitled by the Constitu¬ 
tion to just compensation. 

“We are not advised by the report of the com¬ 
missioners in the present case whether any ele¬ 
ment of consequential or incidental damage en¬ 
tered into their finding; and we are not justifijed in 
assuming that there was any such element. | We 
must suppose that the damage which they report 
is actual, direct and positive damage, tending to 
the substantial impairment of the value of the 
property for the purpose for which it is used. And 
we must conclude that the damage being of I that 
character is such as entitles the owners of the 
property to just compensation for it. Lewjs on 
Eminent Domain, Sec. 464, and cases cited in 
notes; Boom Co. v. Patterson, 98 U. S. 403.” j 

The case of United States v. Alexander , 148 fj. S. 
185, 37 L. Ed. 415, involved questions growing ojit of 
construction of tunnel under Act of Congress of July 
15, 1882, to increase the water supply of the Ci|y of 
Washington. The appellees had been the owners of a 
tract of land in the District of Columbia situate in Mt. 
Pleasant and containing eight acres. The ground was 
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improved by a dwelling house and other buildings and 
a valuable well Of water necessary to supply water for 
family use and other purposes, the said property being 
occupied by the owners as a dwelling. Proceedings 
were taken bv the United States to condemn a right of 
way for a tunnel in the neighborhood of this ground, 
and the government afterwards constructed such tun¬ 
nel by blasting and digging at a depth of 150 to 170 feet 
below the surface in the immediate neighborhood of 
said property and about 500 ft. distant from the said 
well. The well had been used for many years before 
the construction of the tunnel. There was no direct 
evidence as to the effect of the tunnel on the well, but 
during the process of construction and blasting, about 
150 yards from the premises, the well became dry and 
remained so. The Court of Claims found that the well 
was drained and destroyed to the damage of the owners 
in the sum of $1500. It was contended in that case 
that the appellees ’ land was not embraced by the sur¬ 
vey and that there was not a taking of private prop¬ 
erty for public use as contemplated by the Constitu¬ 
tion. The Court affirmed the Court below in holding 
that damages could be recovered although the lands 
were not embraced in the survey, the Court holding 
that it was the intent of Congress to award compensa¬ 
tion not only for the land taken, but for those property 
rights directly injured by the work, adhering to the 
views adopted in the ease of Great Falls Mfg. Co. v. 
Garland, 124 U. S. 581, 31 L. Ed. 527, where it was 
said: 

‘ ‘While Congress supposed that a survey and 
map could be made with such accuracy as to em¬ 
brace all the land necessary, under any circum¬ 
stances, for the purposes indicated in the Act of 
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1882, and while provision is made whereby the 
owners of lands, covered by such survey and map, 
can obtain just compensation, the Act alscj opens 
the Court of Claims to every person who, by the 
construction of the works in question, has been in¬ 
jured in any property right, provided that, within 
a given time, such person file his petition in that 
court, setting forth his right or title and the 
amount claimed by him as damages.’’ 

The Court, going to the question as to whether the 
destruction of the well was a taking of private property 
for public use, also affirmed the Court of Claim^, hold¬ 
ing that the phrase “private property shall not be 
taken for public use without just compensation” is not 
limited to the actual land taken, and reaffirmed the 
doctrine of the Court in Pumpelly v. Green Boy <& M. 
Canal Co., supra, holding that compensation ibay be 
recovered for such serious interruption to thje com¬ 
mon and necessary use of property as will be equiv¬ 
alent to a taking within the meaning of the Constitu¬ 
tion. 

The principles stated in the case of Pumpelly v. 
Green Bay & M. Canal Co., supra, have been ^dhered 
to in a great many cases since the time the chse was 
decided, as shown in Rose’s Notes to said case. 

In the case of U. S. v. Grizzard, et al., 219 U.|S. 180, 
55 L. Ed. 165, 31 L. R. A. (N. S.) 1135, there jvas in¬ 
volved the question of compensation to the owder of a 
farm, a part of which was taken by the U. S. t>v per¬ 
manently flooding it in improving navigation^ as an 
incident to which a public highway crossing the 'flooded 
land was also flooded, and it was held he was entitled 
to compensation by reason of the destruction of the 
easement of access to the turnpike. Decided January 
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3, 3911. It was contended in that case that the ease ¬ 
ment of access destroyed was not a private right of 
way constituting property, for which compensation 
should be allowed but the Court held that there had 
been an actual taking by permanently flooding of part 
of the farm of the owner and that the roadway had 
been cut off by the imposition of a flooded portion of 
his farm, that therefore there had been taken part of 
the owner’s land and damage had resulted to the 
owner by reason' of the relation between the part 
taken and that not taken; that the damage to the land 
not appropriated is the obvious consequence of the 
taking of a part of the whole by flooding, the Court ap¬ 
plying the principles adopted in Bauman v. Ross, 
supra. 

U. S. v. Welch, 2S L. E. A. (N. S.) 385, 217 U. S. 333, 
54 L. Ed. 787. The owner of a farm, a part of which is 
permanently flooded by a government dam, must be 
compensated, in addition to the value of the land 
taken, for the lessened value of the farm, caused by 
the consequent cutting off of a private way across the 
lands of others,'which is the only practicable outlet 
from the farm to the county road. See notes uphold¬ 
ing right to recover for interference with communica¬ 
tion between differnt points. 

In the case of U. S. v. Cress, 243 U. S. 316, 61 L. Ed. 
747, the principles announced in the cases of Monon - 
gahela Nav. Co. v. U. S., 148 U. S. 312, 37 L. Ed. 463, 
Pumpelly v. Green Bay <& M . Canal Co., supra, and 
U. S. v. Great Falls Mfg. Co., 112 U. S. 645, 29 L. Ed., 
846, were reaffirmed. Also followed in the case of 
Tucker v. U. S., 283 Fed. 428, where there was a right to 
gather and carry away sand and gravel. See also 
Brown v. U . S., 81 Fed. 55, where it was held the Gov- 
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ernment should compensate the owner of oyster beds 
in connection with the improvement of the York River. 

Congress is prohibited by the inhibition of th^ Con¬ 
stitution, Fifth Amendment, against the taking of pri¬ 
vate property for public use without just compensa¬ 
tion, from conferring immunity from action for] a pri¬ 
vate nuisance of such a character as to amoiint in 
effect to a taking of private property for public use, 
although it may legalize what otherwise may be a 
public nuisance. An owner of noncontiguous prop¬ 
erty no part of which was actually appropriated, but 
which lies in the neighborhood of a railway tunnel, 
should be compensated for the damage through smoke, 
cinders and gases. This case arose out of th^ con¬ 
struction of a tunnel in Washington by the Washing¬ 
ton Terminal Co. under Acts of Congress. Richards 
v. Washington Terminal Co., 233 U. S. 546, 58 L. Ed. 
1088. ! 

Chicago, M. <& St. P. R. Co. v. Wisconsin, 23s| U. S. 
492, 59 L. Ed. 1423. The right to amend a corporate 
charter cannot be exercised so as to take the property 
of a corporation without due process of law. This 
case arose out of an attempt to prevent railroads 
from letting down the upper berth in a sleeping car 
when the lower one was occupied and was held it was 
equivalent to a taking of property without compensa¬ 
tion. The authorities are fully reviewed in the case. 
Upon that part of the question which went to the right 
to amend the charter of the railroad, the Court cited 
the case of Shields v. Ohio, 95 U. S. 324, 24 L. Eel. 359, 
where it was said that the power of alteration and 
amendment is not without limit, and also cited. the 
case of Stearns v. Minnesota, 179 U. S. 223, 45 L. Ed. 
162, where it was held that the reserved right to ^mend 
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a corporate charter does not confer mere arbitrary 
power, and cannot be so exercised as to violate funda¬ 
mental principles of justice by taking of property 
without due process of law. Also citing case of Del¬ 
aware , L. & W. R. Co. v. Public Utilities , 85 N. J. L. 28, 
88 Atl. 849, where it was held that, under such a power, 
the company could not be required to furnish free 
transportation to certain designated officials. 

III. 

Distinction as to the Exercise of Eminent Domain and 

Police Power. 

In the present case, the Petitioner is condemning 
land which it will own thereafter in a proprietary 
sense by the taking of Parcel VII, improved by the sub¬ 
station of the Power Company, and certain of its prop¬ 
erty located upon the abutting alley and highway, all 
essential and a necessary part of the substation lo¬ 
cated thereon, forming part of the electric system for 
the purpose for which they are used and in connec¬ 
tion with the operation of said substation for the dis¬ 
tribution of electricity in the territory affected by the 
proceedings. 

Thus, where an electric lighting company under a 
franchise is maintaining its poles and instrumental¬ 
ities in the streets of a city, the city cannot exercise its 
governmental power to compel the removal and relo¬ 
cation of such poles and instrumentalities in order 
that it may, in its proprietary or quasi private capac¬ 
ity, install a municipal lighting system since, when 
acting within the domain of its proprietary capacity, 
it may not draw power to itself through an assump¬ 
tion of public and governmental functions. Under 
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such circumstances the Lighting Company was entitled 
to compensation for cost of relocation. Los Angeles 
Gas & Elec. Co. v. City of Los Angeles, 241 F. 91$f. This 
is a very interesting case and distinguishes between the 
principles recognized by the case of New Orleans Gas¬ 
light Co. v. Drainage Commission, 197 U. S. 453, 49 L. 
Ed. 831, where it was held no recovery could be had as 
being damnum absque injuria. The Court however 
points out what is the exercise of police power, ^uch as 
was exercised in the New Orleans case mentioned, and 
defines it to be a function to regulate, such police power 
having no application where the municipalities [under¬ 
take to exercise a function in a proprietary capacity. 

In Belleville v. St. Clair County Turnq. Co., 
234 Ill. 428, 17 L. R. A. (N. S.) 107jL, the 
police power was attempted to be exercised by 
a municipal corporation so as to extend its limits along 
a toll road without making compensation to the pwner. 
There was nothing in the increase of population, to¬ 
pography of the ground, nor any other reason in con¬ 
nection with the health, safety, or comfort of tl^e com¬ 
munity to require this. It was held in that ca$e that 
the moment the legislature passes beyond merb regu¬ 
lation and attempts to deprive the individual of his 
property, or of some substantial interest therein, un¬ 
der the pretense of regulation, then the act becomes 
one of eminent domain and is subject to the obligations 
and limitations which attend an exercise of that power. 

The United States rented a building for § Post 
Office at Cambridge, Massachusetts. An elevated rail¬ 
way company claimed the right to construct a spbway. 
The Government claimed that because it was a Post 
Office it would prevent any interference with $ie use 
thereof and filed a Bill to restrain the Railwa4 Com- 
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pany interfering with the rented premises. On the 
authority of St. Louis v. Telegraph Co., 148 U. S. 92, 
37 L. Ed. 380, the claims of the Government w r ere de¬ 
nied on the ground that they were no greater than 
those possessed by the owner of the premises; that if 
the Government chose to condemn the land and prem¬ 
ises it could do so but then it would have to make 
just compensation to the owners of the rights extin¬ 
guished, whether public, semi-public, or private. 
United States v. Boston Elevated Ry. Co., 176 Fed. 
963. 

IV. 

What Constitutes Real Property. 

By the common law rule whatever was annexed to 
the freehold became in legal contemplation a part of 
it. Generally speaking, whatever the owner puts upon 
the land with the intention that it should remain upon 
the land and is essential to the use which he makes of 
it, goes with the land upon a sale. Three requisites 
are generally applied in deciding the question of fix¬ 
tures (1) real or constructive annexation of the ar¬ 
ticles in question to the freehold; (2) appropriation 
or adaption to the use or purpose to that part of 
the realty with which it is connected; (3) the intention 
of the party making the annexation to make the article 
a permanent acquisition to the freehold. Heavy ma¬ 
chinery having been placed in the buildings by the 
owner to enable him to use to better advantage his own 
land and being essential for the purpose for which the 
land was used, so far as the owner is concerned, 
would be regarded as a fixture. Numerous cases can 
be cited upholding this rule and are referred to later 
herein. 
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A. Fixtures attached to the substation building sit¬ 
uate on Parcel VII , consisting of certain J heavy 
machinery and electrical apparatus. 

The uncontradicted evidence is that the machines 
were very heavy, one of them weighing as mgch as 
79,000 lbs., being approximately 12 ft. x 14 ft.J with 


a height of 10 ft., and all securely and firmly attached, 


affixed and built in by the use of cement and j other 
material, to and below the floor thereof and stifongly 
reinforced and all attached thereto as a permanent im¬ 


provement—the entrance door-way to the substation 
facing the alley being approximately 8 feet wide. Cer¬ 


tain of the electrical apparatus was similarly attached 
and bolted to the floor and securely fastened tjo the 
walls of such building. The photo-lithograph copies 


showing the machines and electrical apparatus h^re re¬ 
ferred to, appear in the record as Exhibits Nos. 2, 3, 4, 
5, 8 and 9, pp. 112-117 inclusive. See also record for 
testimony of witnesses in respect mentioned (R. pp. 
45-58, 65-79). 

The substation was built for a particular use agd the 
fixtures, machinery and electrical equipment tljerein 
were installed and especially adapted to use upc(n the 
site, and which were intended to constitute a perma¬ 
nent improvement to and part of the land. Such fix¬ 
tures, machinery and electrical equipment being nec¬ 
essarily used and annexed to the land for the partic¬ 
ular use mentioned, all showing the intention of the 
owner, which is an important element in determining 
their character as realty and as being apparatus re¬ 
garded as a necessary part of the substation, ^hich 
can be regarded as a whole. See R. p. 75. In other 
words, the machinery and building together fofm a 
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unit for the prosecution of a common purpose and all 
falling* within the principles recognized by Corpus 
Juris, Vol. 26, p. 668. 

The case of Futrovsky, et al. v. United States, 62 
App. D. C. 235, was relied upon by the Petitioner as 
authority for the position that in the taking of said 
Parcel VII no compensation should be made for the 
fixtures consisting of electrical equipment, machinery, 
appurtenances and conduits within the said building, 
as well as including those within the alley and other 
public space occupied by the defendant, and all used 
in connection with the operation of the substation on 
said parcel. As we read that case the kind of dam¬ 
ages which may not be recovered are those defined to 
be incidental loss, such as inconvenience and expense 
of removing a going business and its equipment from 
property so taken, because the Court after comment¬ 
ing upon the record in that case as being insufficient 
to properly present the questions raised carefully 
stated: 

“ (1) The rule applicable to so-called fixtures in 
buildings taken in federal condemnations is that, 
if they can be removed without substantial injury 
either to the real estate or to the fixtures, they 
remain personalty and need not be taken as part 
of the realty. 

“ (2) This record contains no evidence uf injury 
to the fixtures by removal thereof; and the only 
evidence tending to indicate injury to the realty 
is the statement of a witness that the unscrew¬ 
ing of bolts to remove the York refrigerating ma¬ 
chine would deface the concrete floor under it.” 

The Court moreover stated: 

“No evidence was offered to show that the re¬ 
moval of any of these chattels would cause injury 
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either to the real estate or to the chattels, and the 
only articles which from their description appear 
to be subject to such injury were the pipes 4ut to 
fit the building.” 

A marked contrast exists between the facts of that 
case and the present one under consideration, for the 
reason that the evidence is clear and uncontraqicted 
in this case that the fixtures consisting of electrical 
equipment, machinery, appurtenances and conduits 
within the substation and in the abutting alley and 
public space, were and formed an integral and essen¬ 
tial part of the electrical system of the defendant and 
of the substation located on said Parcel VII (R. pp. 65, 
75), and all of which were seriously affected, substan¬ 
tially damaged and completely destroyed or rendered 
useless by the taking of the property of the said defen¬ 
dant described in the petition. (Record pp. 56, 57-75, 
70) The Court, however, refused the defendant to 
show the following: the original cost, the estimated 
cost of reproduction and the cost of relocating the 
said improvements and fixtures, located on said Parcel 
and Square and in the abutting alley and public space, 
thereby excluding from the consideration by the jury 
in arriving at its verdict, the damages thereby directly 
sustained. See Record, pp. 62, 63, 79-99, 107-109. It 
should also be pointed out that the lower Court’s re¬ 
fusal to admit such evidence was error and was in dis¬ 
regard of the principles announced by Mr. Justice 
Miller in Pumpelly v. Green Bay Company, supra, a 
reading of which will show that he recognized the 
distinction that where there is a physical invasion of 
the real estate of a private owner which causes a seri¬ 
ous interruption to the common and necessary use 
of property, it may be equivalent to the taking of it and 
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which interruption of the necessary use of property 
is protected by the constitutional provision and that 
where there is such a physical taking of the property 
and that kind of a direct and consequential injury re¬ 
sulting therefrom, as distinguished from one that is 
merely incidental, should be compensated therefor. 
Moreover the distinction so made was also approved 
by Mr. Justice Morris in District of Columbia v. Pros¬ 
pect Hill Cemetery , supra. See also page 19 of this 
brief, where this case is more fullv discussed and also 
the case of U. S. v. Alexander, supra, and discussed 
at page 23 of this brief. 

In the case of United States v. Seagren, decided May 
4, 1931, 60 App. D. C. 183, 50 Fed. (2d) 333, which was 
a condemnation proceeding brought by the United 
States under the Act of Jan. 5, 1927, 44 Stat. 931, cer¬ 
tain allowances for fixtures, gasoline station, were 
made, although the question was whether a lease pro¬ 
vision authorizing removal of buildings would inure to 
the Government, and it was held, not. The Court, in 
that opinion, among other things, said, “If the struc¬ 
tures here in question had been built by the landlord, 
they would have been taken and paid for by the Gov¬ 
ernment without question * * V’ In the said case 
the Court further said the inherent character of these 
structures is real estate; no agreement can change 
that character. An examination of the record in that 
case shows that as to Parcel II, award was confirmed 
in addition to the sum for the realty as land and an 
additional amount for certain items claimed to be in¬ 
corporated with and to have become an essential and 
indispensable part of said realty, aggregating $44,000, 
namely: 


35 


i c 

i i 

i i 
11 


i 6 

i i 

t t 
i i 


Item No. 12 Dutchess Tool Company, 12- 

belt proofer. $2,715.20 

16 1 Fairbanks standard wagon 

scale. 375.00 

20 Chicago Pump Company sump 

pump. 212.50 

21 Refrigerating system. 4,7p7.29 

23 Fred Wolff Millwrighting & 

Machine Co. Flour handling 

unit. 2,9^4.00 

24 Hoffman Heater Company hot 

water heater . 307.50 

25 9 Hurkopf brick bake ovens.. 30,000.00 

26 Power feed wiring. l,6pl.21 

27 Manufacturing piping . 7p3.06 

30 Machine belting. 154.24 


11 
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C i 
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Ci 

l i 
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Total.$44,0^)0.00 

It also appears that the United States objected tjo the 
confirmation of an award for the sum of $35,000, as 
the value of the improvements to Parcel VII in that 
case representing fixtures of a gasoline station. It 
also appears in that case that evidence was introduced 
showing the cost of reproduction of the improvements 
placed on the premises questioned by the tenant Sea- 
gren, after allowance for depreciation. The tenant also 
showed the cost of the improvements was hbout 
$60,000, and that the cost of reproduction less deprecia¬ 
tion was $51,200. In that case Chief Justice Wheat 
delivered a memorandum opinion in which he said, 
among other things, that the Government opposed the 
confirmation of the award upon the ground that the im¬ 
provements must be treated as personal property be¬ 


cause the agreement between the owners of the 


hold and the tenant that they might be removed by the 


free- 
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tenant upon the expiration of his tenancy has given 
them definitely that quality and status. That it was 
conceded for the purpose of the case the structures 
may be considered as of such a character as would 
ordinarily require them to be treated as part of the 
/realty. The Court of Appeals in that case affirmed the 
ruling by stating, as heretofore mentioned, if the struc¬ 
tures in question had been built by the landlord, they 
would have been taken and paid for by the Government 
without question. 

The Court said it was inclined to the opinion that in 
condemnation proceedings, where the property is taken 
in invitum, the rule which obtains is analogous to that 
between vendor and vendee and not that between land¬ 
lord and tenant. (Citing cases) 

The Court reached the conclusion that the award 
rightly treated the machinery as fixtures for which the 
United States should pay. The owners may conclude 
that thev cannbt resume business in some other loca- 
tion with profit and they should not be left with useless 
machinerv on their hands. 

A case very much in point is that of In Re: Post 
Office Site in Borough of the Bronx, U. S. v. Wiener, 
et al., Randel, et at. v. U. S., 210 Fed. 832. Where an 
engraving plant was located on premises condemned, 
the owner was entitled to compensation for a motor 
bolted to a platform about seven feet above the floor 
bolted through two walls with a heavy wooden column 
supporting the corner of it, a lathe weighing 3,500 
pounds fastened to three concrete pillars resting upon 
the ground and built up through the floor, a special 
cylinder router weighing 300 pounds resting upon the 
floor and supported by two extra beams specially put 
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under the floor to carry its weight and bolted through 
the floor into the beams, which machine was specially 
constructed for the building, a lathe milling machine 
weighing 800 pounds and bolted to the floor and j fas¬ 
tened overhead to the ceiling, and a planer milling ma¬ 
chine weighing 700 pounds built into the floor [with 
angle irons bracing it, since in condemnation proceed¬ 
ings the rule as to fixtures is that which applied be¬ 
tween vendor and vendee, and not the rule applying be¬ 
tween landlord and tenant, and if the owner could not 
resume business in some other location with profit they 
should not be left with useless machinery on their 
hands. 

In that case the United States contended that the 
machinery was personal property and could not bp re¬ 
garded as fixtures. The United States did not want the 
machines, could not use them and if compelled to pay 
for them would have to sell or give them away, ^hey 
were, however, essential to the existence of the engrav¬ 
ing plant. It was argued by the United States that the 
only damage to the owners of the plant was the expense 
of taking the machinery down, removing it, and seating 
it up in a new location. It was also argued that there 
was nothing to show that when the machinery was 
placed in the building it was with the intent it shpuld 
remain there permanently. The owners contended, on 
the other hand, that the engraving plant was a part of 
the realty and could not be removed without damage 
thereto; that some portions of the plant could only be 
used in the locality where they were installed, being 
built with reference to the conditions and location of 
the present factory. Regarding some of this machin¬ 
ery the commissioners said: 
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“The motor is set up on a wooden platform 
about seven feet above the floor, bolted through 
two walls with a heavy wooden column supporting 
the corner of it. The motor is bolted to the plat¬ 
form. 

“The' Prentiss lathe is fastened to three con¬ 
crete pillars which are built up through the floor. 
These pillars rest upon ground beneath the floor. 
The machine weighs about 3,500 pounds., 

“The Hoyle special cylinder router weighs about 
300 pounds and rests upon the floor, which is sup¬ 
ported by a couple of extra beams specially put 
under the floor to carry the weight. The machine 
is bolted through the floor into the beams. Power 
is transmitted to these machines by a belt on a 
pulley. This machine was specially constructed 
for this building and this work. 

“The lathe milling machine is 6 feet long, 2 feet 
wide, and 4 feet high. Its weight is about 700 
pounds. It is built into the floor with angle irons 
bracing it, in order to give it rigidity. It is op¬ 
erated by power from the shaft in the same way 
as the others. It has three counter shafts.’’ 

The Court in the case of Dudley and Carpenter, et. 
al. v. Hurst, Miller <& Co., et al., 67 Md. 44, after dis¬ 
cussing the tests by which a fixture is determined, and 
affirming those mentioned in the first paragraph of IV 
(A) hereof, announces that from the general current 
decisions the following principle seems clearly de- 
ducible: 

“That where in the case of machinery the prin¬ 
cipal part becomes a fixture by actual annexation 
to the soil, such part of it as may be not so physi- 
callv annexed, but which if removed would leave 
the principal thing unfit for use, and would not of 
itself and standing alone be well adapted for gen- 


eral use elsewhere, is considered constructively 
annexed. 

4 4 Thus the key of a lock, the sail of a wind|-mill, 
the leather belting* of a saw-mill, although actually 
severed from the principal thing, and stored else¬ 
where, pass by constructive annexation. |They 
must be such as go to complete the machinery, 
which is affixed to the land, and which, if re¬ 
moved, would leave the principal thing incomplete 
and unfit for use. Beardsley v. Ontario Bank, 31 
Barb. 619, decided in 1859; Burnside v. Twitchell, 
43 N. IT. 390, decided in 1861. 

“In this case there are some articles not act ually 
annexed to the soil, such as crates, dapping ma¬ 
chines and work tables, but are essentially Neces¬ 
sary to the working of the principal machinery, 
and pass by constructive annexation. The |main 
machinery would not be in working condition with¬ 
out them, and thev are not adapted for general 
purposes. | 

“We are, therefore, of opinion that the whole 
machinery of the canning factory passed und^r the 
mortgage to Bowie, and consequently to hi^ ven¬ 


dees under the mortgage sale.” 
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In Warren Manufacturing Co. v. Baltimore, 
188, which was a case to establish a municipal 
supply system for the City, the Court approve 
doctrine announced in White v. Cincinnati, etc. 
Co., 34 Ind. App. 287, hereinafter referred to, and 


Md. 
ivater 
^1 the 
\R. R. 
says: 


“If the machines and machinery in the 
duck mill of the appellant are tested by the 
ciples announced in Dudley v. Hurst, sup 
would seem clear that, as between a vendor 
vendee of the land and mill, they should 
garded as actually or constructively annexed 
buildings or land, and, therefore, as fixture^ 
if, in accordance with the doctrines annomr 
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Lewis on Eminent Domain and the cases last cited, 
which seem eminently just and fair we apply that 
rule to property taken under condemnation pro¬ 
ceedings, it follows that if the City had condemned 
the land and mill of the appellant it would have 
been required to take the machinery mentioned in 
the contract. As the Water Board is authorized 
by the Act to acquire by condemnation or other¬ 
wise ‘mills, factories and industrial plants,’ which 
must be construed to include the machinery in and 
annexed to mills and we do not think that the con¬ 
tract of the appellant and the Water Board is 
open to the objection that it includes property 
which the City is not authorized to acquire under 
the Act.” 

The case of Baltimore City v. Himmel, 135 Md. 65, 
was a proceeding for condemning property occupied as 
a plant for the manufacture of furniture. The build¬ 
ings were well adapted to the land and expensive and 
suitable machinery was installed upon the property— 
boilers, engines, a sprinkler and heating system, shaft¬ 
ing, motors, elevators, electric wiring, plumbing, etc. 
The Court approved the following prayer: 

“The jury are instructed that they must award 
to the property owner the present fair market 
value of the property being condemned in this pro¬ 
ceeding bv the Mayor and Citv Council of Balti- 
more which is the price which would be paid for 
such property by a buyer willing but not compelled 
to buy to a seller willing but not compelled to sell; 
and that in' arriving at said present fair market 
value thev mav take into consideration as reflect- 
ing upon the market value of the property the 
present structural value of the buildings upon the 
land, with a due allowance for depreciation; pro¬ 
vided the jury shall find that the buildings are well 


adapted to the land and its surroundings and that 


the existence of the buildings on the land enhances 
the market value of the land in an amount fairly 
proportionate to the present structural value ^>f the 
buildings, with a due allowance for depreciation 
as aforesaid. And if the jury shall further find 
that the land and buildings which are bein^ con¬ 
demned in this proceeding constitute a manufac¬ 
turing plant, then they are further instructed that 
so much of the machinery, shafting, belting, en¬ 
gines, boilers, sprinklers, elevators, heating plant, 
heating and water pipes, plumbing, dust and shav¬ 
ing collectors and conveyors, fume mixers an$ elec¬ 


tric wiring as the jury shall find to be (1) actually 
annexed to the buildings or land that are being con¬ 
demned, and (2) to have been so annexed with the 


intention of their remaining permanently f^r use 


in connection with the said buildings and land, and 
(3) lo be essential to the purposes for whiph the 
buildings and land are being used, are fixtures and 


constitute a part of the buildings and land tpat are 


being condemned by the Mavor and Citv Council 
of Baltimore in this proceeding; and may be con¬ 
sidered as part of said land and buildings by the 
jury in estimating the damages to ivhich the own¬ 
ers are entitled.” 


The Court approved the prayer except the last clause 
in italics and redrafted this clause to read as fallows: 


“And may be considered as part of saifl land 
and buildings, and the jury are instructed to [award 
the owners the present fair market value of the 
land taken as enhanced by the buildings ahd fix¬ 
tures thereon.” 

i 

The case of White v. Cincinnati , Richmond & }luncie 
R. R., et al., supra, was a proceeding to appropriate 
right of way over certain land containing a paper mill, 
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consisting* of several brick buildings in which were en¬ 
gines, boilers and various kinds of machinery used in 
the manufacture of paper. The principle announced in 
this case was affirmed in White Manufacturing Co. v. 
Baltimore, 119 Md. 188. ! 

See also other cases illustrative of the rule above 
mentioned, namely: 

Electrical apparatus on adjoining land by license for 
the use of a clubhouse was held to pass by a sale of the 
latter. Berliner v. Piqua Club Assn., 32 Misc. 470, 66 
N. Y. S. 791, aff. 73 App. Div. 622, 76 N. Y. S. 671. 

Wiring in streets carrying electricity from plant held 
fixtures to plant.! Fechet v. Drake , 2 Ariz. 239, 12 P. 
694; Southern Electric Supply Co. v. Rolla Elec. Lt. 
etc. Co.,lo Mo. A. 622. 

A grain elevator erected by a mill owner on land not 
adjoining his mill lot, although operated by a shaft 
connected with the mill, was held a fixture appurte¬ 
nant to the mill. Walton v. Wray , 54 Iowa 531, 6 N. W. 
742. 

In the case of City of New York (North River Water 
Front), 118 A. D. 865, affirmed 189 N. Y. 508, the 
Court held that fixtures including trade fixtures must 
be considered as realty and therefore must be paid for 
the same as land, the Court declaring that in the con¬ 
demnation of property the owners are entitled to be 
paid the fair market value of the buildings as they ex¬ 
ist, together with such permanent machinery as has 
been built into the buildings and used in connection 
therewith. 

In Re: Mayor , etc. of City of New York; In Re: Con¬ 
solidated Gas Co., 57 N. Y. S. 657; 39 App. Div. 589. 
This involved a gas plant, part of which was taken by 
the City for a park. The whole plant and all of the 
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machinery in it upon the two pieces of land wajs neces¬ 
sary for the purpose of manufacturing gas. |No gas 
had been manufactured at the plant, howevej:, for a 
number of years but the machinery had been kept in 
such condition that it would be practicable at any 
moment to manufacture gas if necessary and the plant 
was held in reserve by the company to meet emer¬ 
gencies. The Court declared that where machinery is 
fixed to the realty, it would undoubtedly pass a fix¬ 
ture. j 

In Jackson v. State of New York, 213 N. Y. ^4, L. R. 
A. 1915D 492, Ann. Cas. 1916C, 779, which waf a case 
decided by Justice Cardozo, it was asserted tlhat the 
State after appropriating a warehouse had tl|e right 
to reject fixtures and refuse to pay for them find the 
Court said: 

“We think that the power of the State is not 

so great, nor the plight of the citizen so ljelpless. 

Condemnation is an enforced sale, and tlie State 

stands toward the owner as buver toward seller. 

•/ 

On that basis the rights and duties of each must 
be determined. It is intolerable that the State, 
after condemning a factory or warehouse, should 
surrender to the owner a stock of second-hand ma- 
chinerv and in so doing discharge the full ljneasure 
of its duty. Severed from the building, such ma¬ 
chinery commands only the prices of second-hand 
articles; attached to a going plant, it may produce 
an enhancement of value as great as it did when 
new. The law gives no sanction to so obvious an 
injustice as would result if the owner were held 
to forfeit all these elements of value.’’ 
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(B) Underground fixtures, conduits , cables, wires and 
other appurtenances located on Parcel VII affixed 
to and within the alley abutting said parcel and 
ivithin other public space contiguous thereto. 

Heretofore under Point II we stated that the United 
States is required to make compensation for the land 
and direct consequential damage resulting from the 
taking of Parcel VII to the underground fixtures, con¬ 
duits, cables, wires and other appurtenances used in 
connection with and an integral part of the substation 
located on said parcel and those affixed to and within 
the alley abutting said parcel and within other public 
space contiguous thereto and rendered useless by the 
above proceedings. The uncontradicted evidence 
shows that the property just mentioned formed an in¬ 
tegral means of supply of the distribution system of 
the defendant and that upon the discontinuance of said 
substation the same would be materially affected or 
rendered useless by the proceedings. (R. pp. 56, 57, 75, 
76) 

We now desire to refer to certain cases not previ¬ 
ously discussed and which hold that compensation 
should be made, or the cost of relocation allowed for 
such or similar underground structures injured, de¬ 
stroyed or rendered useless in eminent domain pro¬ 
ceedings and which authority supports the position of 
the defendant in respect thereto. 

A very interesting case is that of Town of Nahant v. 
United States, 136 Fed. 273 (1905). In that case the 
Government was seeking the acquisition of certain 
lands as part of its national defense and the Town of 
Nahant claimed compensation for sewers and water 
mains which it had located in the streets and which 
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would be interfered with by the proceedings: The 
Town offered to prove in the Court below that within 
the territory condemned certain streets had bi^en lo¬ 
cated; that in such streets there were water pi^es be¬ 
longing to the Town, connected with and forijning a 
part of its system and that the taking by the United 
States would compel the Town to construct oth^r lines 
for the purpose of carrying water to its inhabitants, 
and for the purpose of completing the town jwater- 
system; and that in such streets there were Certain 
sewers, the property of the Town and part of its 
sewer system, discharging through an outlet ii^to the 
ocean, which were taken by the government, ahd that 
the sewers taken cared for the sewage of oth^r por¬ 
tions of the Town not taken; and that the taking of the 
sewers condemned would make it necessary t(o con¬ 
struct new sewers, and construct a new’ outlet out¬ 
lets for the sewerage system of the Town. 

The Court excluded all such evidence as irrelevant 
and incompetent and ruled that the Town was hot en¬ 
titled to damages because of the taking of the jand in 
which the w T ater pipes and sewers were laid, and the 
Town excepted. 

Upon appeal to the Circuit Court of Appeals tor the 
First Circuit, such view was not accepted. The Court 
laid down a number of principles, among them: 

“The authorities, we think, sustain the text of 
Lewis on Eminent Domain in respect to wh^at con¬ 
stitutes a taking of property—that, whenever law¬ 
ful rights of an individual to the possession, use, 
,or enjoyment of his land are in any degree abridged 
or destroyed by reason of the exercise of th^ power 
of eminent domain, his property is pro tantd taken. 
Beyond question, the authorities sustain thb prop¬ 
osition as well that, where the right to tak& prop- 
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erty is exercised as a paramount right, under the 
doctrine of eminent domain, and under apt pro¬ 
ceedings,’which at once and without qualification 
or reservation take hold of the body of the estate, 
and leave open for adjustment and ascertainment 
the question of just compensation only, such tak¬ 
ing constitutes a taking of the entire property, 
within the meaning of the law.” 

The Court further remarked: 

“We think the statute and the proceedings rea¬ 
sonably and fairly contemplate constitutional just 
compensation for all property interests taken or 
destroyed. The right to compensation is an inci¬ 
dent of the power to take, and, as said in Monon- 
gahela Navigation Company v. United States, 148 
U. S. 312, 326, 13 Sup. Ct. 622, 37 L. Ed. 463, the 
just compensation provided for by the Constitu¬ 
tion means emphatically a full and perfect equiva¬ 
lent for the property taken, and, in United States 
v. Gettysburg Electric Railway, 160 IT. S. 668, 680, 
16 Sup. Ct. 427, 40 L. Ed. 576, the full value of the 
property taken is to be paid.” 

There is no just reason, under such circumstances, 
for saying that because of the ordinarily accepted legal 
fiction that structural property attaches to the legal 
title to the realty, and because the municipality holds 
the legal right to use the land, rather than the legal 
title to the land, a municipality should not have just 
compensation. The Court says it is furthermore diffi¬ 
cult to distinguish in principle between municipal prop¬ 
erty, such as lamp posts and municipal property con¬ 
sisting of water works, elaborate sewer pipes, or elec¬ 
tric lighting systems. The principles of the above case 
were approved in U. S. v. Gettysburg Elec. Ry. Co., 
160 U. S. 668, 40 L. Ed. 576. 
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The Court also refers to the reasoning of the U. S. 
Supreme Court in the Monongahela Navigation Co. 
case , supra, and has this to say: 

“True, in that case the corporation was not a 
municipal corporation; still, in a municipal isitua- 
tion like the one before us, where the town is not 
claiming right to compensation for the land Or the 
easement dedicated to the public under staje au¬ 
thority—a phase of the situation which we 4° not 
consider—we are unable to see why the reason¬ 
ing of the Monongahela case does not apply with 
full force to the rights of a municipality in respect 
to tangible property which it is entitled under the 
state law to acquire and hold, and to the natural 
and reasonable consequences which may result 
from a taking by the United States.” 

The Court also quotes from Judge Dillon on Munici¬ 
pal Corporations where a distinction is pointed out 
between the powers of a municipality of a political or 
governmental character and those powers to which it 
has to hold property in a proprietary or private char¬ 
acter and as to such latter powers and to property ac¬ 
quired thereunder the municipal corporation is to be 
regarded quo ad hoc as a private corporation. 

The Court did not pass upon the nature of th^ evi¬ 
dence to be introduced, only to recognize the principle 
that the town had a right to compensation within the 
meaning of the Monongahela Navigation Co. case, su¬ 
pra, and the two words “just compensation” mean a 
full and perfect equivalent for the property taken, and 
that the just compensation is for the property. 

(C) Franchises are property. 

The case of Monongahela Navigation Co. v. United 
States, supra, recognizes that franchises are proberty 
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and such doctrine was approved in Town of Nahant, 
supra, and the earlier case of West River Bridge v. Dix, 
6 How. 507, 12 L: Ed. 535; it being held that even a li¬ 
cense to operate 1 a gin was in effect a franchise and 
constituted property under the Constitution. The case 
of the Town of Bedford v. United States, 23 F. (2d) 
453, quotes also with approval the doctrine laid down 
in the Monongahela Nav. Co. case, supra, that there can 
be no doubt that the compensation must be a full and 
perfect equivalent for the property taken. 

(D) Mistaken theory of the Petitioner. 

The Petitioned contended below, and doubtless will 
contend here, that the property and rights of the de¬ 
fendant in the alley of Square 144 and contiguous 
streets thereto, upon which the defendant maintained 
and used conduits and other appurtenances in con¬ 
nection with the substation situate on Parcel VII, could 
be taken, damaged, destroyed or rendered useless by 
these proceedings without making just compensation 
therefor, on the theory that the United States is the 
owner of the fee in the streets within the City of Wash¬ 
ington and that Congress had absolute authority to 
regulate the disposition and use that shall be made of 
the streets in said city. The question for considera¬ 
tion here is not the power of Congress to close and 
vacate the alley and streets in question, but assuming 
for the present that it had such power—has Congress 
manifested a clear intention to exercise it? The Peti¬ 
tioner did not in the Court below point out any legisla¬ 
tion that would permit the closing and vacating of the 
public alley in Square 144 and D Street separating 
Squares 144 and 145. The Petitioner below, and 
doubtless here, will quote certain decisions of the 
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* I 

Courts holding that where there is an exercise of| Gov¬ 
ernmental powder to terminate the right to the i}se of 
public streets, that any damage occasioned thereby 
falls within the principle of damnum absque injuria . 
Among the cases relied upon by the Petitioner! was 
that of Mt. Vernon A. W. R. Co. v. U. S., 75 Coilrt of 
Claims 704, where the Court held that the right and 
authority of the Secretary of the Treasury to clo^e the 
streets was not traversed. In other words, the Secre¬ 
tary of the Treasury under the Act of May 25, 1926, 
was held to have the right to close streets intervening 
between squares taken under the public building pro¬ 
gram and it was conceded by the Petitioner th^t the 
decision in that case w T as put upon that ground. 

Certain other cases were quoted by the Petitioner be¬ 
low of which the case of New Orleans Gaslight Co . v. 
Drainage Commission, supra, is typical and whebe the 
right to occupy the streets was interrupted by the au¬ 
thority which granted the use thereof under its police 
power, for which a recovery was not recognized. But, 
in the New Orleans case the interruption to the utee of 
the streets by the city was necessary in connection with 
installation of public improvements by the city, and 
the Court there held there could be no recover^ be¬ 
cause the Gas Company when it laid its gas pipes must 
have done so with knowledge that it might have to re¬ 
locate them if the city should so require and because 
the city when it granted the right to the Gas Company 
to lay its pipes could also retain the right to require 
the relocation thereof. 

As before stated herein, no Act of the Congress of 
the United States has been, or can be, cited as author¬ 
ity for the closing of the public alley in Squar^ 144 
and D Street separating Squares 144 and 145 qccu- 
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pied by the defendant, and although the power of clos¬ 
ing or vacating streets rests with the Congress, the 
Petitioner contends that the Federal Emergency Ad¬ 
ministration of Public Works has this powder, which is 
stoutly denied. This Court has passed upon a point 
very similar in the case of Dist. of Columbia v. George¬ 
town <& T. Ry. Co., 59 App. D. C. 335, 41 F. 
(2d) 424, where the District contended that in 
the absence of a statutory provision of law, 
resort could he had to certain decisions of the 
courts, thereby! undertaking by judicial decision to im¬ 
pose an obligation upon the railways to relocate cer¬ 
tain street car tracks and thereby take away existing 
rights to maintain structures originally placed in the 
public space pursuant to congressional legislation. 
This Court, in that case, held that the decisions of the 
courts do not constitute laws and cannot supply bur¬ 
dens where thelre is no Act of Congress making such 
imposition. 

A discussion of the constitutional requirement 
on the part of the Petitioner to make compensa¬ 
tion to the defendant for property taken and destroyed 
in the alley of Square 144 and streets contiguous 
thereto and used in connection with and as a part of 
said substation, is had under Point II of this brief, 
where attention is drawn to the language of Mr. Jus¬ 
tice Morris in District of Columbia v. Prospect Hill 
Cemetery, supra, citing the case of Pumpelly v. Green 
Bay Company , supra , and holding that serious inter¬ 
ruption to the common and necessary use of property 
is the equivalent of taking within the meaning of the 
constitutional provision, and that the taking of one ’s 
property may involve the deprivation of the remainder 
thereof by rendering it absolutely useless for all the 
purposes to which it had been used. 
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We also discuss under Point III the distinction as 
to the exercise of eminent domain and police power 
as made in the case of Los Angeles Gas Elec. (Jo. v. 
City of Los Angeles, supra, which distinction thje Pe¬ 
titioner has overlooked, although the Court inj that 
case drew attention to the fact that where an electric 
light company under a franchise is maintaining its 
poles and instrumentalities in the streets of the| city, 
the city cannot exercise its governmental pow^r to 
compel the removal and relocation of such polefe and 
instrumentalities when it is acting in its proprietary 
or quasi private capacity, and holding that undei} such 
circumstances the lighting company was entitled to 
compensation for the cost of relocation, and th^ mo¬ 
ment that the legislature passes beyond mere regula¬ 
tion and attempts to deprive the individual op his 
property, or some substantial interest therein, under 
the pretense of regulation, then the Act becomes one 
of eminent domain and is subject to the obligations and 
limitations which attend an exercise of that power. 


The Defendant Was Entitled to Show the Cost oi Re¬ 
location of the Machinery, Electrical Apparatus, 
Conduits and Cables as a Measure of, and Method 


of Arriving at, Compensation. 

It is proper for a utility to show where part of the 
system taken is essential to enable it to perforpi its 
functions, the fair cost of restoring its electric system 
to service, that is to say, what it would cost to secure 
another site for location of a substation and wljLat it 
would cost to restore such substation so that it pould 
commence service, the erection of a substation there- 
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on, the installation of the necessary electrical appa¬ 
ratus therein and conduits and cables to connect with 
said substation and restore the electrical system to the 
same operation it was in before the land was taken or 
the same efficiency afterwards as the substation was 
in before the taking. 

The eleventh Assignment of Error states that error 
was committed in refusing to admit evidence of the 
cost of reconstructing and relocating at another site 
the existing substation on Parcel VII including the 
fixtures and electrical apparatus therein and of relo¬ 
cating the existing conduits, cables, feeders and ap¬ 
purtenances now forming an integral and essential 
part of the substation located as aforesaid and used 
for the distribution of electricity. 

The rule of compensation and laid down in deter¬ 
mining just compensation in such a case, was con¬ 
sidered in United States v. Town of Nahant, 153 Fed. 
520, decided 1907, where the Court stated as follows. 
In determining the just compensation to which a town 
was entitled on the taking of a part of its water and 
sewer systems by the United States, in proceedings to 
condemn land for government purposes, where the 
parts taken were essential to enable the systems to 
perform their functions, it was not error to permit 
the town to show the fair cost of restoring the water 
and sewer systems to their original efficiency of circu¬ 
lation, or to make such cost the measure of compensa¬ 
tion. The Court at page 524 has this further com¬ 
ment to make: 

“The difficulties of getting at just compensa¬ 
tion are not so great where an entire property is 
taken as where a part only is taken. Where a 
part only is taken, resort must be had oftentimes 
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not only to tile value of what is taken, but to the 
situation in which the part not taken is left. lender 
such circumstances the books apparently recog¬ 
nize several expedients as reasonable, by way of 
evidence, for getting at what will make the owner 
whole. The reasonableness of the application of 
a particular rule of evidence quite likely defends 
on the particular circumstances in a given |case. 
In the case at bar the property taken was phrt of 
a system of public municipal works which imust 
be restored and maintained in the interests of 
local health and public good. The expedient 
adopted by the trial court was one which seems to 
have been recognized in United States v. Gettys¬ 
burg Electric Railway Co., 160 U. S. 668, 6$5, 16 
Sup. Ct. 427, 40 L. Ed. 576, where it is sajid in 
effect that, if the part taken is essential to enable 
the railroad corporation to perform its functions, 
or if the value of the amount remaining i£ im¬ 
paired, such facts might enter into the question 
of the amount of compensation awarded. See,) also, 
Town of Nahant v. United States, 136 FedJ 273, 
284, 70 C. C. A. 641, 69 L. R. A. 723. In this ca^e the 
part of the system taken was essential to ekable 
it to perform its functions, and the rule of evi¬ 
dence adopted for the purpose of ascertaining just 
compensation permitted the tow to show the fair 
cost of restoring the water and sewerage system 
to the original efficiency of circulation. We think 
this was a reasonable and just expedient under 
the circumstances. Where part is taken just [com¬ 
pensation includes damages to the remainder 
(Lewis on Eminent Domain, Sec. 464, and authori¬ 
ties, note 86), and the evidence under the rule 
adopted was one way of showing the daniages 
which the town sustained by reason of what! was 
taken. ’ 9 

The rule adopted in the Nahant case mentionecj, has 
the sanction of the case of United States v. Gettysburg 
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Electric Railway Co., supra. In that case the proceed¬ 
ings to condemn were objected to because it was stated 
that all of the land of the railway company ought to be 
taken, if any were to be taken. The Court said the 
use for which the land is to be taken having been deter¬ 
mined to be a public use, the quantity which should be 
taken is a legislative and not a judicial question. As 
to the effect of the taking upon the land remaining, that 
is more a question of the amount of the compensation. 
If the part taken by the Government is essential to en¬ 
able the railway corporation to perform its functions, 
or if the value of the remaining property is impaired, 
such facts might enter into the question of the amount 
of the compensation to be awarded. Citing Mononga- 
hela Nav. Co. v. U. S., supra. 

The Nahant case, in 153 Fed. supra, also lays 
down the principle that the Federal Government ar¬ 
bitrarily, and as a supreme entity, takes, without ques¬ 
tion, for its own necessary defenses and other public 
uses, whatever it lays its hand upon. While this is so, 
and while it necessarily must be so, the other phase of 
the proceeding, and this is what makes the situation 
exceptional, contemplates “just compensation”. “Just 
compensation” is the compensation vouchsafed to pri¬ 
vate interests by the federal Constitution. The para¬ 
mount law intends that the owner shall be put in as 
good condition pecuniarily by a just compensation as 
he would have been if the property had not been taken. 

The above principle announced in the Nahant case, 
was also approved in the case of Town of Bedford v. 
United States, supra. 

The Court, in the case of Town of Bedford v. U. S., 
supra, also cites with approval the case of Eaton v. 
Boston , C. d M. R. R., 51 N. H. 504, 12 Am. Rep. 147, 
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where it was pointed out that the constitutional jprohi- 
bition against taking private property without com¬ 
pensation has received in some quarters a construction 
which renders it of comparatively little worth, because 
grounded on a misconception of the meaning pf the 
word property. The Court observed in that ca^e that 
in strict legal sense even land is not property, but 
merely the subject of property. 

The Court also cites the case of Thompson v. Andro¬ 


scoggin River Imp. Co., 54 N. H. 545, where jit was 
pointed out that * 4 property in land must be considered, 
for many purposes, not as an absolute, unrestricted 
dominion, but as an aggregation of qualified privileges, 
the limits of which are prescribed by the equality of 
rights, and the correlation of rights and obligations 
necessary for the highest enjoyment of land by the 
entire community of proprietors.’’ The Court then 
uses other illustrations, that is, a refusal to pay a debt 
is an injury to the property of the creditor; that “a 
patent right, a copyright, a right of action, ah ease¬ 
ment, an incorporeal hereditament, may be property 
as valuable as a granite quarry.” Property i$ taken 
when any one of these proprietary rights is tbken or 
destroyed. 

See also definitions of property in Randolph on 
“Law of Eminent Domain.” 

In the case of Bauman v. Ross, supra, the Cohrt ap¬ 
plied the principle that where part only of a parcel of 
land is taken the value of that part is not the sole mea¬ 
sure of the compensation, but the incidental injury or 
benefit to the part not taken is also to be considered. 
When the part not taken is left in such shape or con¬ 
dition as to be in itself of less value than before, the 
owner is entitled to additional damages on that ac¬ 
count. 
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In the recent icase of Reuben Aaronson v. U. S., 63 
W. L. E. 711, decided June 24, 1935, this Court fol¬ 
lowed the above principle stating, among other things, 
the value of the part taken is not the sole measure 
of compensation or damage to be paid the owner. 

VI. 

The Defendant Was Entitled to Show the Original Cost 
and Estimated Cost of Reproduction of Fixtures, 
Conduits and Cables as a Method of Arriving at 
Fair Value of Property Taken. 

In the Assignment of Errors (12) and (13), error is 
complained of because the Court below refused to ad¬ 
mit evidence of the original cost and also the estimated 
cost of reproduction at the present time of certain im¬ 
provements and fixtures located on said Parcel VII, 
and in the abutting alley and highway, together with 
conduits, cables 'and appurtenances used in connection 
therewith, forming an integral and essential part of 
the substation located on said Parcel. 

In the case of In Re: United States Commission to 
Appraise Washington Market Co. Property, 54 App. 
D. C. 129, the Court held the only just and legal 
method of arriving at the fair value of property taken, 
was the cost of reproduction based on present 
values, with deductions for the amount of depreciation, 
limiting such depreciation, however, to observed depre¬ 
ciation consisting of an inspection of the present con¬ 
dition of the building in its various details and arriving 
at an estimate 6f depreciation therefrom. The Court 
found that there should be no deducton for obsoles¬ 
cence. The Court saying that the Government was 
taking over a business in complete and productive oper- 
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ation. The value to be found is of the property in 
that condition as it stands for the purposes for which 
it is used. Obsolescence, of course, relates to Struc¬ 
ture and machinery that has become antiquated, or, 
more accurately speaking, out of date. But the Repro¬ 
duction costs arrived at in that case were based upon 
the reproduction of a building of exactly the same di¬ 
mensions, materials, workmanship, machinery, and 
fixtures that have entered into the construction of the 
present building. 

The Court in the above case after citing the case of 
Monongahela Navigation Co. v. U. S., supra\ also 
passes upon the necessity in an eminent domain pro¬ 
ceeding to take into consideration the value of a fran¬ 
chise, or in that particular case, going concern value, 
although the Court ruled that because the matter was 
not properly before it, as the Act of Congress liipited 
the valuation to the buildings and improvements, it 
was merely an appraisement. Whether CongresS can 
take it at the valuation thus fixed is another question. 

We infer this language to mean that in the ordinary 
condemnation proceeding a franchise or going concern 
value would be an element for which compensation 
should be made, following the doctrine of the cape of 
Monongahela Navigation Co. v. U. S., supra, and the 
application of which principle to this case would re¬ 
quire compensation to be made to the defendant for 
its property consisting of fixtures, conduits and chbles 
taken, destroyed or rendered useless by these proceed¬ 
ings. We also submit that the language of Mr. Justice 
Cardozo in Jackson v. State of Neiv York, supra, has 
peculiar significance. It would be an intolerable Situa¬ 
tion could the Government after condemning a ^oing 
plant or substation of the defendant used in its busi- 



58 


ness and as a part of its distribution system, enter up¬ 
on and seize the land, tear down the improvements 
thereon and surrender to such owner a stock of heavy 
machinery and electrical apparatus thereby rendered 
useless. Likewise to permit the forcible termination 
of the right of the defendant to use its conduits and 
cables leading into and out of such substation, and 
other property connected therewith located in the ad¬ 
jacent public alley and streets and after such eviction 
to convert such - space into a site for a Government 
building acquired only in a proprietary capacity, would 
work an unconscionable wrong. The law gives no 
sanction to so obvious an injustice as would result if 
the defendant were held to forfeit all these elements 
of value. To deny the defendant compensation there¬ 
for would be tantamount to a deprivation of property 
without due process of law. 

CONCLUSION. 

From the foregoing and for the reasons already set 
out at length herein, it is respectfully submitted that 
the judgment of $23,167.00 for Parcel VII in favor of 
the defendant should be reversed, set aside and the 
proceedings with respect thereto remanded for such 
other and further action as this Honorable Court may 
direct. 

S. R. Bowen, 

H. W. Keely, 

E. D. Detwieer, 

I Attorneys for Appellant. 


December 16, 1935. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 6562 | 

Potomac Electric Power Company, a Corpora¬ 
tion, APPELLANT 

V. 

United States of America, appellee 

BRIEF FOR THE UNITED STATES 

This is an appeal from a judgment affirming an 
. award in a proceeding for the condemnation of all 
privately owned lands in Square 144 as a sit^ for 
the new Interior Department building. 

STATEMENT OF THE CASE 

To provide suitable accommodations for the ex¬ 
ecutive departments and independent establish¬ 
ments of the Government, Congress by the Act of 
May 25, 1926, c. 380 (44 Stat. 630) authorized the 
Secretary of the Treasury to acquire by purchase, 
condemnation, or otherwise such sites as he might 
deem necessary for suitable buildings for such pur¬ 
poses and enacted that the sums authorized | for 

projects in the District of Columbia should be used 

(i) 
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exclusively for acquiring sites within a specified 
area, commonly known as the Triangle, south of 
Pennsylvania Avenue and west of Maryland Ave- 
nue projected in a straight line to Twining Lake. 
By the Act approved March 31,1930, c. 99 (46 Stat. 
136) the limitation in the above mentioned Act of 
May 25, 1926, as to the area within which sites for 
public buildings might be purchased was extended 
to include an area bounded by Pennsylvania Ave¬ 
nue and New York Avenue on the north, Virginia 
Avenue and Maryland Avenue projected in a 
straight line to Twining Lake on the south and 
Delaware Avenue on the east, and the Secre¬ 
tary of the Treasury was authorized to acquire by 
purchase, condemnation or otherwise any land or 
buildings which he might determine should be 
acquired within the area so extended. 

Under the authority conferred by these acts the 
Secretary of the Treasury acquired by purchase 
some 16 lots in Square 144 (which lies within the 
area as extended by the Act of March 31,1930) for 
the purpose of providing suitable accommodations 
for the executive departments of the Government 
(R. p. 7). 

By the Act of June 16, 1933, c. 90 (48 Stat. 195, 
200), Congress authorized the President to create 
a Federal Emergency Administration of Public 
Works, all the powers of which should be exercised 
by a Federal Emergency Administrator of Public 
Works designated by the President, and directed 
that the Administrator, under the direction of the* 
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President, should prepare a comprehensive program 
of public works which should include, among other 
things, “Any projects of the character heretofore 
constructed or carried on either directly by public 
authority or with public aid to serve the interests 
of the general public.” By section 203-A of that 
Act the President was authorized and empowered, 
through the Administrator, or through such ojher 
agency as he might designate, to construct any 
public works project included in the program pre¬ 
pared pursuant to Section 202 and was further 
empowered to acquire by purchase or by exercise 
of the power of eminent domain any real or per¬ 
sonal property in connection with the construction 
of any such project (R. pp. 2, 3). By the Fourth 
Deficiency Act 1933, c. 100 (48 Stat. 274, 275) Con¬ 
gress made an appropriation for the purpose of 
carrying into effect the provisions of the foregoing 
act for each and every object thereof, to be ex¬ 
pended in the discretion and under the direction 
of the President (R. p. 3). 

By virtue of the authority conferred upon him 
bv the act above mentioned, the President crehted 
a Federal Emergency Administration, of Public 
Works and appointed Honorable Harold L. Ickes, 
Secretary of the Interior, Federal Emergency Ad¬ 
ministrator of Public Works. Under the direction 
of the President, the Administrator, with the con¬ 
currence of a special Board of Public Works estab¬ 
lished by the President as an agency to make rec¬ 
ommendations and otherwise assist the Admipis- 
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trator in passing upon projects, by resolution of 
November 7, 1934, included the construction of a 
new Department of Interior building in the com¬ 
prehensive program of public works and allotted to 
the Secretary of the Treasury the sum of $11,000,- 
000 for the purpose of constructing the building on 
Squares 144 and 145 in the City of Washington, in¬ 
cluding so much of D Street as separates such 
squares, and thereby declared that the acquisition 
of said squares or so much thereof as was privately 
owned was necessary for the construction of said 
building; and the Secretary of the Treasury was 
thereby designated as the agency to acquire such 
site and to use so much of the sum allotted as might 
be necessary to acquire the same by purchase or 
otherwise. This resolution and the inclusion of 
the new Interior Department building in the pro¬ 
gram of public works was approved by the Presi¬ 
dent (R. pp. 4, 5, 10-17). 

Thereupon, Square 145 and part of Square 144 
having been already acquired by the United States, 
the Secretary of the Treasury determined that it 
vras necessary to acquire the remaining land in 
Square 144 by condemnation under judicial process 
and accordingly requested the Attorney General to 
institute a proceeding in rem for the acquisition 
of the lots constituting all privately owned land in 
Square 144 (R. pp. 6-7, 14). In compliance with 
the request, a petition was duly filed in the court 
below, which included, along with 16 other parcels, 
the property owned by the appellant, namely, parts 


of Lots 7 and 8 in Van Patten and Flood’s subdi¬ 
vision of lots in Square 144, known as Assessment 
and Taxation Lot 805 and improved by premises 
known as Substation 19 of the Potomac Electric 
Power Company. 

At the trial of the cause, appellant, having sh<j>wn 
by expert witnesses the value of the land and build¬ 
ings constituting Parcel VII under condemnation 
(R. p. 125), sought further to establish the v$lue 
of the electrical machinery and equipment located 
on the premises and used by the company in | the 
conversion of alternating current transmitted by 
cable from its power plant at Bennings into direct 
current for the service of customers in that Sec¬ 
tion of the city using electrical apparatus re¬ 
quiring current of that kind. Elaborate and com¬ 
prehensive testimony as to the character, construc¬ 
tion, size, weight, and use of these machines was 
received in evidence (R. pp. 41-52, 63-76). It was 
shown that the equipment consisted in large part 
of three extremely heavy machines, a 500 kw. Gen¬ 
eral Electric motor generator, a 1,000 kw. General 
Electric rotary converter and a 500 kw. Westing- 
house rotary converter, all of which had been pre¬ 
viously installed in other stations or plants and! all 
of which had been used for many years by the Elec¬ 
tric Power Company in other stations prior to tljeir 
installation on the premises here in question. 
(R. p. 60). 

Holding that the machinery in question was!no 
part of appellant’s realty, but personal property 
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designed for use and used by appellant in its busi¬ 
ness as a public utility producing and distributing 
electrical current, the court below refused to admit 
evidence of the reproduction cost less depreciation 
of the machinery and equipment except in respect 
of certain portions thereof so completely integrated 
with the building as to be incapable of removal 
without substantial injury to the building or prac¬ 
tical destruction of the thing removed. 

Another seti of appliances for which appellant 
sought to recover consisted of the distribution sys¬ 
tem of conduits, manholes, and cables, wholly be¬ 
yond the limits of the real property in condemna¬ 
tion. For the purpose of this claim appellant 
divided its underground distribution system into 
three parts: (1) The conduits, cables, etc., outside 
of its premises but within the boundary lines of 
Square 144, that is to say, conduits, etc., installed 
in the public alley in that square; (2) similar equip¬ 
ment between the building line and the curb line, 
which is obviously also outside the limits both of 
the defendant’s property and of the square; and 
(3) similar conduits, etc., under the roadway of the 
adjacent streets to the extent of the area said to be 
served through this substation (R. pp. 94, 95). 
Here again, appellant was permitted to describe in 
detail, both by oral evidence and by plats and plans, 
the character of the equipment and appliances out¬ 
side of the premises in condemnation (R. pp. 53-58, 
Ex. 6, Ex. 7). 
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Evidence of the value of this outside equipment 
was objected to on the ground that the distribution 
system of conduits, cables, manholes, etc., both in 
the public alley in Square 144 and in the public 
streets, form no part of the land and building be¬ 
ing taken for public use; that such equipment Was 
not real property but retained its character of per¬ 
sonal property permitted to be placed in the public 
streets, subject to the exercise of all legitimate 
powers of government, as a permissive street pse 
for the better service of the public by this public 
utility; and that any diminution in the value! of 
such conduits, cables, manholes, etc., that mipht 
follow upon the taking for public use of the l^nd 
and building in Square 144 was incidental only find 
not an appropriation of such conduits, cables, man¬ 
holes, etc., to the public use (R. pp. 44r45). 

By stipulation this objection was made to apply 
to all evidence of this character by whatsoever Wit¬ 
ness given (lb.). The court concurred in this view 
and refused to permit evidence of the value of this 
outside equipment to be given to the jury. Asl to 
those portions of the equipment incorporated With 
the building, the court, in accordance with its ruling 
on the evidence, instructed the jury that in deter¬ 
mining the present fair market value of appellant’s 
real property designated as Parcel VII they should 
consider as forming part thereof the items concern¬ 
ing which appellant’s witnesses gave testimony as 
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to the reproduction costs, namely, the reinforced 
concrete boxes serving as bases for machinery (R. 
p. 67) ; the copduits within the building poured in 
the floors and cast in concrete envelopes against the 
wall (R. p. 83) ; the units described as electrical 
structures, a reinforced concrete structure cast and 
bonded within the structure (R. p. 91); the cen¬ 
trifugal blower and motor discharging air under the 
base of the transformer (R. p. 92); structural steel 
and pipe supports (R. pp. 84, 91) ; the grounding 
system of copper bars and conductors poured in 
the floor slabs and bus structures (R. p. 91); aggre¬ 
gating the sum of $7,629.00 (R. pp. 127-128). 
These items are obviously included by the jury in 
making their award for the property condemned 
(R. p. 28). 

The court gave the standard instructions, includ¬ 
ing the usual instruction that the public alley in 
the square being subject to a perpetual easement 
for alley purposes, the land therein could have no 
more value than a purchaser would pay for such 
land subject to such an easement, that this tech¬ 
nical fee had in general only a nominal value and 
that in the absence of any evidence to the contrary 
the jury should appraise the value of the alley on 
that basis. 

During the pendency of the cause but before the 
entry of judgment on the verdict, the United States 
filed a Declaration of Taking covering all of the 
properties in Square 144 under section 10 of the 
Act of March 1, 1929, c. 416 (45 Stat. 1415), and 
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deposited in the registry of the court the estimated 
compensation required by that statute. A petit ion 
was thereupon filed to fix the time within which £nd 
the terms upon which possession should be sur¬ 
rendered. Upon the hearing of the Rule to Show 
Cause issued on this petition, to which appelljant 
made reply, the court directed possession to be Sur¬ 
rendered in accordance with the provisions of the 
statute on July 1, 1935 (R. p. 26). No appeal was 
taken from that order and the proceeding under 
the advance taking provision of the statute wduld 
seem to raise no questions beyond those otherwise 
presented by the Bill of Exceptions. 

The questions presented 

Appellant’s nineteen Assignments of Error 
really present but three questions. 

1. The first point urged is that there is no legis¬ 
lative authority for the taking of the land requited 
for the new Interior Department building. This 
point was not seasonably made. It was not mhde 
in appellant’s answer to the condemnation proceed¬ 
ing or at any time before the impanelling of the 
valuation jury. (See appellant’s answer, R. p. }9.) 
Nor was it made at any time before the case Vas 
given to the jury. It was made for the first time 
in an answer to a Rule to Show Cause wdiy posses¬ 
sion should not be surrendered upon the filing of 
a Declaration of Taking under Section 10 of the 
Act of March 1, 1929 (R. p. 23). No appeal was 
taken from the order directing possession. Pro- 
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ceedings under a Declaration of Taking are inde¬ 
pendent and collateral. This appeal is from the 
judgment affirming the jury’s award and the point 
now urged was not made in the course of that pro¬ 
ceeding and would not seem to be open on this ap¬ 
peal. The point, however, seems to be that inas¬ 
much as the National Industrial Recovery Act does 
not specifically direct the acquisition of Square 144 
as a site for the Interior Department Building, 
there is no statutory authority for the acquisition 
or condemnation of property in this square located 
within the area designated by Congress for sites of 
public buildings, notwithstanding the authority 
given the President and the Administrator of Pub¬ 
lic Works under his direction to carry out a pro¬ 
gram of public works, including projects of the 
character theretofore constructed by public au¬ 
thority, the appropriation of money to carry out 
each and every project so approved and listed, and 
the designation by the President of Squares 144 
and 145 as a proper site for a building for the ac¬ 
commodation of the Department of the Interior. 
This contention would seem to narrow down to the 
proposition that there can be no lawful authority 
to make a public work and to acquire land for the 
purpose unless Congress specifies the particular 
work and appropriates money for it. If any such 
doctrine had been declared during the World War, 
the Government of the United States would have 
been in a very sorry plight in respect of training 
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camps and munitions factories. Manifestly, gov¬ 
ernment cannot be carried on on any such termp. 

2. The second question presented is whether! the 
court erred in excluding from the consideratioji of 
the jury damages for the electrical machines, bvith 
their cables, switching and accessoiy equipment 
located on appellant’s premises and claimed tb be 
permanent fixtures to the same. In a word, the 
question presented is whether machines and other 
obviously personal property set up in a building 
for the purpose of facilitating a power company’s 
business is transmuted into real estate by reason 
of their weight and size, although the machines 
have been used elsewhere for the same purpose and 
can be disassembled and relocated again. (This 
comes to the question whether under the Fe4eral 
Constitution the Government cannot acquire a 
piece of land for public use unless it pays for all 
the machinery that the owner or a tenant may pave 
assembled on the premises. 

3. The third question relates to appellant’s claim 
for compensation for the conduits, manholes, 
cables, and other appliances located wholly beyond 
the limits of its real property and placed by per¬ 
mission of the Government in the Govermjient- 
owned streets for the purpose of facilitating the 
company’s business as a public service corporation 
in supplying electric light and power to the com¬ 
munity. While appellant for purposes of recovery 
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seeks to classify this outside distribution system 
into conduits, etc., laid in the public alley in Square 
144, conduits,. etc., laid between the building line 
of the square and the street sidewalk curb, and 
conduits, etc., laid in the public streets, it is mani¬ 
fest that all of this outside distribution equipment 
stands on the same footing. The space between 
the building or boundary line of a square and the 
sidewalk curb!is just as much a part of the public 
street owned by the United States as the roadway. 
This is elementarv. Nor is there any distinction 
between conduits placed by permission in the pub¬ 
lic alley and conduits placed by permission in the 
public street. In both instances the underground 
equipment is outside and beyond appellant’s real 
property. Any claim for compensation must be 
predicated on the proposition that these structures 
placed in the public ways and sanctioned as a law¬ 
ful and permissible street use analogous to street 
railway tracks, electric light and telegraph poles, 
water and gas mains, are part and parcel of any 
real property with which they are connected in 
use. 

All of the points raised by appellants exceptions, 
either to the exclusion of evidence or to the refusal 
to grant instructions, or howsoever, will be found 
to fall within the three heads above stated and to 
present the same questions merely in a variety of 
forms. 
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POINTS AND AUTHORITIES 


First Point 


The condemnation of this property in square 144 as part 
of the site for the new Interior Department Building 
was instituted by virtue of complete legislative 
authority 

1. As stated above, appellant raised no such 
question before this ease was submitted to the 
jury. Appellant’s argument under this head is a 
belated attack upon all acquisitions by condemna¬ 
tion of property under the authority of the^ Na¬ 
tional Industrial Recovery Act. It is confused, 
moreover, with an argument about a point settled 
by this court in Lee v. United States, 61 App. pD. C. 
153, namely, whether the advance taking provision 
of the Act of March 1, 1929, c. 416 (45 Stat. 1415) 
affords certain and adequate assurance of the pay¬ 
ment of just compensation required by the Consti¬ 
tution (Appellant’s Brief, p. 9). There is nd real 
connection between these points. We will deal, first 
with the contention that no authority is showh for 
the taking. 

The action antecedent to the filing of the petition 
in this case is set forth in our statement of the 
case. Supra, pp. 2-4. 

In 1930 Congress set apart the area in vrtnch 
Square 144 is located as one within which the Sec¬ 
retary of the Treasury was authorized to acquire 
land to provide suitable accommodations foil* the 
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executive departments of the Government. Under 
that authorization part of this square was acquired. 
When the conditions resulting from the great eco¬ 
nomic depression made it desirable to coordinate 
all public works in one comprehensive scheme and 
to carry them on with a view to the larger public 
interests connected with nation-wide unemploy¬ 
ment, Congress very properly placed the construc¬ 
tion of all public works under the direction of the 
single Federal Emergency Administrator of Public 
Works acting under the immediate direction and 
control of the President himself. In order that 
there might be an integrated and coordinated sys¬ 
tem, Congress chose, as it had a right to choose, to 
make one comprehensive appropriation to cover 
all works included in the approved plan, leaving 
to the President the allocation of the fund to each 
particular project. In a word, it required that 
there should be not a number of programs of public 
works but a single program of public works. To 
provide the land required for the execution of 
these works, Congress conferred upon the Presi¬ 
dent, acting through the Administrator of Public 
Works or such other agency as he might designate, 
power to acquire by purchase or by exercise of the 
power of eminent domain any real or personal 
property in connection with the construction of any 
project approved by him and included within the 
comprehensive program of public works authorized 

by the statute. 

«/ 
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One of the classes of projects explicitly author¬ 
ized by this act was that class of projects vHiich 
the Secretary of the Treasury under the fofmer 
public building program had been authorized to 
determine upon and to acquire sites for by the ex¬ 
ercise of the power of eminent domain. That the 
construction of a building for the better accom¬ 
modation of the Department of the Interior and 
the acquisition of the site necessaiy for the pur¬ 
pose is not only a public use in essence but one of 
the very public uses included within the potvers 
formerly conferred upon the Secretary of the 
Treasury, and afterwards conferred upon the Pres¬ 
ident by the National Industrial Recovery Act, 
seems too clear for discussion. 

i 

If the work as described in the statute be within 
the class of public uses, it is not necessary that 
Congress should designate either the particular 
land to be taken or the particular building to be 
constructed. It is sufficient if the work intended 
is designated by a description of the class in 
it is included, such as forts, post offices, lighthouses, 
or any other public purpose. The designation in 
the public works title of the National Industrial 
Recovery Act of any project of the character here¬ 
tofore constructed by public authority plainly in¬ 
cludes such a public building project as that here¬ 
tofore constructed by the Secretary of the Treasury 
within the area set apart for that purpos^ by 
Congress. 
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Nor is it necessary that Congress should 
itself select the particular land to be taken. 
In Kohl v. United States, above cited, it was 
decided that an act of Congress, authorizing 
the Secretary of the Treasury to acquire by 
purchase at private sale, or by condemna¬ 
tion, a site in the city of Cincinnati 4 i for the 
accommodation of the United States courts, 
customhouse, United States depository, post 
office, internal revenue and pension offices’ 7 
was constitutional; and authorized the pro¬ 
ceedings for condemnation to be had in the 
name of the United States in the Circuit 
Court of the United States under its general 
jurisdiction of actions at law in which the 
United States, or any officer thereof suing 
under the authority of an act of Congress, 
were plaintiffs. 

Bv the Revised Statutes of the United 
States, 1 the Lighthouse Board, under the di¬ 
rection of the Secretary of the Treasury, is 
entrusted with the discharge of all adminis¬ 
trative duties relating to the construction, 
illumination, inspection, and superintend¬ 
ence of light-houses, light-vessels, beacons, 
buoys, sea-marks, and their appendages; 
and is authorized to purchase for the pur¬ 
pose, within the appropriations made by 
Congress, land which does not belong to the 
United States. Rev. Stat. Secs. 4658, 4660. 
And the act of August 1,1888, c. 728, under 
which this proceeding was instituted, au¬ 
thorizes the Secretary of the Treasury, 
whenever in his opinion it is necessary or 
advantageous to the United States, to ac- 


17 


quire land for the purpose of a lighthouse 
by condemnation under judicial process in a 
court of the United States in the district in 
which the land is situated (25 Stat. 357). 
This act is a constitutional exercise of the 
power of Congress, according to the deci¬ 
sions of this court, above cited. 

Chappell v. United States, 160 U. S. 499, 
510-511. 

Town of Nahant v. United States, \ 136 
Fed. 273, 276. 

2. Appellant makes a point as to the right oi the 
Government in constructing the new Interior De¬ 
partment building to close that part of D Street lying 
between Square 145, already owmed by the Govern¬ 
ment, and Square 144, part of which is already 
owned by the Government, and part of which (in¬ 
cluding appellant’s property) is being taken in this 
proceeding. The point argued has nothing to do 
with the issues in this case. As will appear rjiore 
fully under our Third Point, the claim made by 
appellant for the value of its distribution system 
in the public streets related to its equipment in all 
the neighboring streets and was that the taking of 
Lot 805 had the effect of impairing or destroying 
the usefulness of such equipment. The claim in¬ 
cluded all of the surrounding streets and not ipere- 
ly the street intervening between Square 144 and 
Square 145. Nor was appellant’s claim in any 
wise based on the closing of that portion of. D 
Street intervening between Square 144 and Square 
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145. Appellant did not set up any claim that its 
distribution system was directly invaded or that the 
closing of D Street after the Government had ac¬ 
quired the abutting property would have that effect. 
That question is not raised by this appeal. Nor is 
it involved in this condemnation proceeding. Any 
claim based on the closing of the street would have 
to be made somewhere else. Any direct taking of 
the conduits, etc., in D Street would be the effect, 
not of the condemnation of Lot 805 but of the clos¬ 
ing of the street. The remedy for that would be 
independent of the condemnation proceeding. 
Mt. Vernon, A . & W. Ry Co. v. United States , 75 
Ct. Cl. 704. 

It may be said in passing, however, that it would 
appear that when the United States, already owner 
in fee simple of the soil in D Street, becomes the 
owner in fee simple of the two squares abutting and 
fronting thereon, it would have a clear right to 
close the intervening street, for there would be no 
abutting owner vrhose rights of access would be 
affected, and no right at all exists in inhabitants 
and other proprietors of the city to require the 
maintenance of a street between any two blocks the 
closing of which would not deprive them of access 
to the city’s street system. It should be noted 
that Sec. 341, c. 6, Tit. 40, U. S. Code (1934 Ed.), 
p. 1793, embodying as permanent legislation the 
Act of May 25,1926, provides that: 

In all cases where the construction of 
buildings in the District of Columbia, under 
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the provisions of this chapter, requires the 
utilization, in the opinion of the Secretary of 
the Treasury, of contiguous squares as sites 
thereof, authority is hereby given for clos¬ 
ing and vacating such portions of streets as 
lie between such squares and such alleys as 
intersect such squares, and the portions of 
such streets and alleys so closed and vacated 
shall thereupon become parts of such sites. 

While some technical argument might be ]fnade 
that appellant’s property is not being taken for the 
construction of a building in the District oi| Co¬ 
lumbia 4 4 under the provisions of this chapter’[, the 
fact is that all of Square 145 and all that pajrt of 
Square 144 between which D Street lies were ac¬ 
quired by the Secretary of the Treasury undep the 
authority of the Public Buildings Act codified in 
the chapter referred to. 

3. There can be little doubt, moreover, tha^; the 
Acts of May 25, 1926, and March 31, 1930, making 
provision for the Public Buildings program, and 
Title II, Public Works and Construction Projects, 
of the National Industrial Recovery Act beiiig in 
pari materia should be read together and that any 
.. -executive department building or other ptiblic 
works project within the scope of the former acts, 
placed on the program of public works by the Pres¬ 
ident under the latter act, brings into operation 
the applicable provisions of the former acts, It 
should not be overlooked that the Acts of May 25, 
1926, and March 31, 1930, stand unrepealed. Title 
II of the National Industrial Recovery Act was 
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not intended to put an end to them. On the con¬ 
trary, it was designed to carry them into effect. 
The financial crisis resulting from the depression 
made it necessary not only to increase public works 
in the interest of employment but to coordinate, 
unify, and concentrate all expenditures for such 
purposes in the hands of the President. Taking 
the legislation together, it came simply to this. In¬ 
stead of separate appropriation for the various 
kinds of public works, including a separate appro¬ 
priation enabling the Secretary of the Treasury to 
construct needful public buildings in the designated 
area, a great and comprehensive appropriation was 
placed at the disposition of the President, which 
he was authorized and directed to allocate to the 
various purposes mentioned in the Act, including 
the purpose of constructing such works as had 
theretofore been constructed by public authority. 
In a word, Title II of the National Industrial Re¬ 
covery Act implements the Public Buildings Acts 
of May 25, 1926, and March 31, 1930. 

When by direction of the President, and with 
the fund allocated by him under the later act, the 
Secretary of the Treasury proceeds to acquire a 
site for a building for an executive department 
within the designated area in Washington, the 
Secretary of the Treasury is equally acting under 
the former acts and exercising the powers and 
duties thereby conferred upon him. This docs not 
mean, of course, that Title II of the National In¬ 
dustrial Recovery Act does not confer authority 
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to construct the public works therein described and 
to acquire land for the purpose. It means simply 
that in exercising the authority conferred byj Title 
II in respect of the subject matter embraced within 
both sets of acts, the provisions of both are | to be 
read in pari materia as parts of a general legisla¬ 
tive scheme, and that powers plainly existing under 
one set of acts are not stripped away because they 
are not expressly repeated in the provisions of 
Title II. There is no reason for inferring that 
Congress, having provided for the closing of a por¬ 
tion of a street enclosed by a site for a public tjuild- 
ing, changed its mind on that subject because in¬ 
stead of a separate appropriation for the Secretary 
of the Treasury it made an appropriation which 

the President could allocate to the Secretarv of 
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the Treasury under a broad act which authorized 
the construction of the same class of projects along 
with others. 

Second Point 


Appellant’s machines and equipment, located iijt its 
substation on lot 805, were no part of the real property 
taken for public use 

Appellant’s brief does not keep steadily in View 
the distinction between its claim for compensation 
for the supposed fixtures in its substation build¬ 
ing on Lot 805 and its claim for the underground 
conduits, manholes, cables, etc., in the public- 
streets. While neither the alleged fixtures norj the 
distribution appliances in the streets are part and 
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parcel of the real property condemned, somewhat 
different principles require the rejection of the 
respective claims. Under this point, therefore, 
we shall deal with the question whether the ma¬ 
chines in the substation were so incorporated with 
the land and building as to make them part of the 
real estate. 

I 

Controlling principles 

It should be noted at the outset that eases from 
states which have so amended their constitutions as 
to require compensation not only for property 
taken but for property damaged or injured have 
no relevancy in this discussion. The Federal Con¬ 
stitution provided for just compensation for prop¬ 
erty taken. To come within the scope of that pro¬ 
vision, therefore, it is necessary that the property 
be taken. It is not enough that the owner shall have 
suffered damage in respect of it. Since a great ma¬ 
jority of the states have deemed it proper to en¬ 
large the constitutional provisions in this regard, 
state decisions of recent date are often of no value 
unless care be taken to note the nature of the 
particular constitutional provision. 

In a condemnation like this nothing is being 
taken for public use except real property. Noth¬ 
ing, therefore, is to be paid for except the real prop¬ 
erty. Mitchell v. United States, 267 U. S. 341, 345. 
The provision of the Fifth Amendment is that pri¬ 
vate property shall not be taken for public use 
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without just compensation. All that can be j re¬ 
covered is compensation for that which is takfen. 
Damages for loss or injury to property or busiiiess 
form no part of the constitutional compensation. 
This necessarily excludes all compensation for per¬ 
sonal property installed on the premises; all dam¬ 
ages for loss or destruction of the business con¬ 
ducted on the premises; all damages for loss or in¬ 
convenience incident to the surrender of the real 
property when taken for public use or the removal 
of the owner’s effects and business to some other 
location. All such losses are consequential on the 
taking. They form no part of the property taken. 
Joslin Manufacturing Co. v. Providence, 262 UJ S. 
668, 675; Cf. Sharp v. United States, 191 U. S. ^41. 

Arguments from inconvenience do not affect this 
principle. The Federal Constitution is explicit. 
The exercise of eminent domain is not infrequently 
attended with loss and inconvenience to the owners 
of the property taken for public use. But all 
property is held subject to the right of eminent 
domain. The law charges every owner with notice 
that his property is subject to be taken at any tpne 
for the public use provided he be paid for whaf is 
taken, and that the consequences of the taking, 
however severe, must be borne. 

The legislature, of course, has the right to de¬ 
clare that the effect on the business and the ma¬ 
chinery installed for its conduct may be an Ele¬ 
ment of compensation. Such compensation is 
extra-constitutional and can be limited or enlarged 
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at the pleasure of the legislature without denying 
the equal protection of the laws. Thus, compensa¬ 
tion for machinery can be granted to the owner of 
a business established prior to the passage of the 
Act and withheld from the owner of an identical 
business established after the Act. Joslin Manu¬ 
facturing Co. v. Providence, 262 U. S. 668, 675. 
This proves that such damages are not compensa¬ 
tion for property taken. 

In the Joslin case, it needed a statute to allow 
compensation for machinery in the mill and 
damages suffered as the result of its compulsory 
removal. The legislature fixed the damages at the 
reasonable cost of removing and setting it up in a 
new location within the New England States. The 
Supreme Court held that this was not the recog¬ 
nition of a right, but the creation of a right. As 
such it could be constitutionally limited to the par¬ 
ticular class ' of business prescribed. This proves 
that machinery is no part of the realty. 

This is true of machines which, although held in 
place by screws, bolts, and the like, can be removed 
without material injury to the freehold and without 
substantial destruction of their own quality and 
value. Futrovsky v. United States, 62 App. D. C. 
235; 66 Fed. (2d) 215. Joslin Manufacturing Co. v.. 
Providence, 262 U. S. 668, 675. Maguire v. Park, 
140 Mass. 21. McConnell v. Blood, 123 Mass. 47. 
Hubbell v. East Cambridge Savings Bank, 132 
Mass. 447. New York C . & H. B. R. v. Albany 
Steam Trap Co., 161 App. Div. (N. Y.) 329, 334. 
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Jackson v. State, 145 N. Y. Supp. 131,132. Spring- 
field S. W. R. Co. v. Schweitzer, 173 Mo. App. 650, 
655. City of Newark v. Cook (N. J. 1926) 133 |Atl. 
875, 879. 

In every case the sole issue is: Has the thing in 
question become a part of the real estate? [The 
same test must be applied whether the controversy 
concerns articles palpably personal property oif so- 
called trade fixtures, or genuine accessions to the 
freehold. If the thing is real estate, it is taken and 
must be paid for. If it is not real estate, it is not 
taken and need not be paid for, although the owner 
may suffer heavy loss in having to take it awayl 


i 

The character of the machines located in appellant’s substation 

Appellant’s contention that these machines are 
part of its real property in Square 144 is based on 
the fact that the 1,000 KW rotary converter,! the 
500 KW motor generator set, and the 500 KW ro¬ 
tary converter are extremely heavy machines, one 
of them weighing approximately 79,000 pounds, 
approximately 12 x 14 feet, with a height of 10 
feet, and that two of these machines rest on spe¬ 
cially prepared heavy concrete foundations with 
enough neat cement poured under the base of the 
machine to give it a firm footing. In the instance 
of the 500 KW converter the machine rests on the 
ordinary floor of the building (R., p. 46). 

Appellant’s brief ignores the fact that these ex¬ 
tremely heavy machines, while functioning as urjits, 
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are made up of assembled parts and that the ma¬ 
chines can be disassembled and set up elsewhere 
just as they have been previously disassembled 
where they were formerly used, removed to this 
building, and reassembled (R., p. 60). The very 
machine on which so much stress is laid, the 79,000 
pound, 12 x 14 x 10,1,000 KW. converter, was orig¬ 
inally installed in the appellant’s substation at 
Fourteenth and B Streets Northwest, and was there 
used in precisely the same manner in the conduct 
of appellant’s business. When this substation was 
acquired by the United States in the course of the 
public building program, this machine was removed 
from that substation and installed in the substation 
here in question. It performs the same function 
here that it performed there. If appellant is right, 
we have the absurdity that the same identical ma¬ 
chine has been a part of two different freeholds, 
each of which has been acquired by the government, 
and would have to be paid for as an integral part 
of each freehold (R., pp. 60-62). 

Substantially the same thing is true of the other 
major machines, as will appear by the testimony of 
the witness Ferry, Vice-President and Chief Engi¬ 
neer of the appellant company : 

In answer to a question, the witness stated 
as to machines now in substation on Lot 805, 
Square 144, being used by the company else¬ 
where before they were put into said sub¬ 
station, that one of them, the 500-kilowatt 
motor generator set was originally installed 
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in their substation No. 10 at 14th and H 
Streets, in the alley, and operated there i the 
1,000 kilowatt rotary converter was origi¬ 
nally installed at the Firth-Sterling Steel 
Company, and, to the best of his recollection, 
never was operated, and, following the war, 
was moved up to their substation No. 20, on 
10th Street between E and F Streets, and 
later moved over to the substation under dis¬ 
cussion. That he has mentioned all the ma¬ 
chines that were installed elsewhere anc re¬ 
moved to said substation. Of course, asso¬ 
ciated with the machines mentioned there 
were certain accessory parts that went with 
them (R., pp. 59-60). 

It is an undisputed fact that all of these ma¬ 
chines were used by the appellant company Else¬ 
where before they were put into this substation 
(R. p. 60). Wherever used, they are instrumen¬ 
talities of its business and accessories to that lousi¬ 
ness which is personal and not real property. 
They were not installed in the building on Lot 805 
with the idea that they should be permanent acces¬ 
sions to that building for the better use of the 
building as such. The building, so to speak, is a 
mere shell to cover the machinery. The machinery 
is not there for the building; but the building for 
the machinerv. It is an offense to common sense 
to say that these machines are accessories to this 
building and so integrated with it as to have be¬ 
come real property. 
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It is submitted that this point was definitely and 
conclusively decided by this court in Futrovsky v. 
United States ; 62 App. D. C. 235; 66 Fed. (2d) 
215. In that case, as here, the contention was that 
certain heavy machinery, fastened by bolts to the 
concrete floor of the building necessary for the con¬ 
duct of the business carried on by the owner in the 
property condemned and operated in connection 
with other apparatus in the building as an essen¬ 
tial and integral part of a system of refrigeration, 
was an accession to their part of the real property 
for which compensation must be made. The court 
held that the I York Refrigerating Machine, its 
motor and attendant pipes and coils, and the am¬ 
monia liquid receiver and condenser used in con¬ 
nection therewith, were not accessions to the build¬ 
ing but “installed as a necessity of the business 
and not as an improvement of the real estate.” In 
so holding this court laid down the controlling 
principle in these words: 

The rule applicable to so-called fixtures in 
buildings taken in federal condemnations is 
that, if they can be removed without substan¬ 
tial injury either to real estate or to the fix¬ 
tures, they remain personalty and need not 
be taken as part of the realty (62 App. D. C. 
at p. 236). 

Appellant’s brief seeks to distinguish the Fntrov- 
sky case on the ground that the court there said 
that the record w’as insufficient to properly present 
the questions raised. That is a misreading of the 
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opinion. What this court said about the insuffi¬ 
ciency of the record related to the omission of ^nat¬ 
ter on which the court could deal with the assign¬ 
ment of error based on the alleged inadequacy of 
the compensation and its failure to include any 
prayers on the part of appellant (62 App. D. (p. at 
p. 236). There was no insufficiency in the record 
with respect to the character, attachment, use and 
assembling of the machines claimed to be fixtilres. 
There, as here, they were standard machines pur¬ 
chased from recognized manufacturers of Such 
equipment and assembled with other apparatus in 
the owner’s building and there operated as an esj 
tial and integral part of his refrigerating sys 
In that case, as here, there was nothing to show 
the removal of the machinery would cause substan¬ 
tial injury either to the building or to the chattels 
removed other than defacement of the concrete 
floors of the building. In fact, the present ca$e is 
just so much the stronger by reason of the pfoof 
that each one of these heavy machines has in fact 
been used by appellant for the same purpose, in 
other buildings and actually removed and rein¬ 
stalled at least once if not several times. 

Ill 

Examination of appellant’s cases 

Appellant’s brief also misconceives the facts in 
the case of United States v. Seagren, 60 App. D. C. 
183; 50 Fed. (2d) 333. 

43484—36-5 
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The appeal in that ease decided by this court re¬ 
lated exclusively to things which the Government 
admitted would be fixtures if annexed by the owner 
but which it contended that the tenant could not 
claim because they had been constructed and in¬ 
stalled by him under a lease which provided that 
they should be removed at the end of the tenancy: 

If the structures here in question had been 
built by the landlord, they would have been 
taken and paid for by the Government with¬ 
out question, as the Government concedes 
they are now part of the realty, 60 App. 
D. C., p. 185. 

Appellant’s!brief (p. 34) is so phrased as to leave 
the impression that the structures referred to by 
this court in that opinion were the structures which 
the brief immediately goes on to say were shown 
by the record in that case to have been allowed as 
incorporated with the premises designated as Par¬ 
cel II. This is a mistake. The appeal taken by 
the Government and decided by this court in 
United States v. Seagren concerned only the gaso¬ 
line station fixtures (including a brick building, 
concrete roadways, subterranean tanks, etc.), on 
Parcel VII. In the court below, as in this court, 
the Government conceded that these structures 
should be considered as of a character which would 
ordinarily require them to be treated as part of the 
realty. The items listed in appellant’s brief (p. 35) 
formed a part of the structural equipment of Par¬ 
cel II in respect of which no appeal was taken. 
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The decision in the Seagren Case had nothing What¬ 
ever to do with those items and decides nothing 
with respect to such machinery. It is to be i|oted 
that the Justice who wrote the opinion in the j Sea¬ 
gren Case afterwards wrote the opinion in the Fu- 
trovsky Case; and that all the Justices concurring 
in the former also concurred in the latter. J The 
Seagren Case did not deal with that machinery and 
appellant’s brief (p. 36) is misleading in saying 
that the court reached the conclusion that the a^vard 
rightly treated the machinery as fixtures. 

It may be truly said that all of appellant’s cases, 
including In re Post Office Site, 210 Fed. 832, were 
pressed upon this court in the argument of Fu- 
trovsky v. United States. In the Post Office Site 
Case Government counsel conceded that the owner 
was entitled to compensation for “the expense of 
taking the machinery down, moving it, and setting 
it up in a new location”, p. 834. The language in 
that case to the effect that the rule said to prevail 
between vendor and purchaser controls in condem¬ 
nation cases, it will be noted, was merely tentative 
and by way of suggestion. What the court said 
was that it was “ inclined to the opinion that in Con¬ 
demnation proceedings the rule which obtains is 
analogous to that between vendor and vendee ^nd 
not that between landlord and tenant. ’ ’ In eminent 
domain, we submit there is no inevitable choice be¬ 
tween a vendor-vendee rule and a landlord and 

I 

tenant rule. In truth, there is generally little occa¬ 
sion for a rule as between “vendor and vendde.’’ 
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That is commonly settled by the contract of sale. 
But a condemnation is not a sale. In certain re¬ 
spects a condemnation has some analogy to a sale.. 
It is like a sale in that it results in the transfer of 
the property from the old owner to the new and the 
transfer conversely of the money from the new to 
the old. But there the analogy ceases. Taking 
property in eminent domain di tiers radically from 
a purchase: 

The Government is not buying the prop¬ 
erty directly from the owners. The Govern- 
ment is taking this property upon an ap¬ 
praised valuation as to its real and fair 
value. 

In re U. S. Commission, 54 App. D. C. 129; 
133. 

Thus a condemnation is unlike a purchase in 
every quality that marks the essence of a sale. A 
sale-purchase is accomplished by the concurrent 
action of the wills of the vendor and purchaser.. 
There is a meeting of their minds as to the thing 
transferred as. well as the price to be paid for it. 
Both of these elements are lacking in a condemna¬ 
tion. There is no concurrence of wills either as to 
the thing to be j transferred or as to the price to be 
paid. A condemnation is a unilateral transaction. 
The thing to be transferred is to be determined by 
the sole will of one party. That party, being the 
sovereign or its delegate, has the absolute power- 
to say what it proposes to take for the public use. 
Nor is there any concurrence of wills or meeting 
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of minds as to the price to be paid. That is left 
to the arbitrament of an independent tribunal. In 
a legal sense the compensation paid is not a price. 

These differences are of profound importance. 
The consensual character of a sale has a controlling 
effect upon the rules of law devised to solve diffi¬ 
culties by supplementing an incomplete or unintel¬ 
ligible expression of the concurrent wills. When 
A sells B a piece of improved land if the contract 
or conveyance does not itself clearly define the ob¬ 
ject sold it becomes necessary to have recourse to 
certain general principles or rules in order to ar¬ 
rive, if possible, at the supposed intent of the 
parties. Such rules may be invoked, of course, to 
identify the subject matter, that is, the thing s^ld. 
But all such rules are necessarily based upon the 
conception of a bilateral, consensual act, express¬ 
ing the common intention of two parties. The [na¬ 
ture of the transaction between them determines 
the interpretation of the verbal act by which they 
have attempted to express their common purpose. 

In the usual case, the subject matter of a sale is 
sufficiently described in the contract of sale. Only 
in exceptional cases is it necessary to resort to 
terpretation; and when that is done the Co 
seeks to place itself as nearly as possible in 
position of the parties. 

If the vendor be the owner of a parcel of land Im¬ 
proved, let us say, by a manufacturing plant hnd 
the purchaser is in the same business, then it ihay 
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be a fair inference, in the absence of an express 
stipulation, that the property is being sold for the 
same purpose for which it is being used. Unless 
the contract negatives the idea that the whole 
property is being sold and restricts it to the bare 
land, or to the bare land with its buildings, it is a 
natural inference that the sale embraces every¬ 
thing placed upon or attached to the land for the 
accomplishment of the purpose for which the owner 
was using it. 1 Hence, the so-called fixture rule as 
between vendor and vendee. But such is not the 
case where the land is taken in invitum for a pur¬ 
pose with which the owner has nothing whatever 
to do. What is being taken for public use is de¬ 
termined by the condemning party. He takes only 
what he intends to acquire and what else he neces¬ 
sarily takes in taking what he intends to acquire. 
Hence if the disputed article is in its origin per¬ 
sonalty and is in its nature severable without ma¬ 
terial injury to itself, it becomes severed by the 
very act of taking that to which it was for the time 
being attached no matter what may have been the 
particular kind of physical attachment and no mat¬ 
ter what might have been the result between a ven¬ 
dor and a purchaser. 

In short, the disputed object cannot be treated 
as taken if its actual separation from the land in¬ 
volves neither material injury to the freehold nor 
substantial injury to its own quality and value. In 
re Lexington Motors Go., 294 Fed. 233, 235; Blake 
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McFall Manufacturing Co. v. Wilson, 98 Ore. 1626, 
645; 14 A. L. R. 1275, 1281; Maguire v. Park y 140 
Mass. 21, 27. 

Any loss or damage arising from the separation 
is consequential in its nature and is not a taking 
requiring constitutional compensation, for the tery 
severability is proof that the taking of the prop¬ 
erty desired does not involve the taking of the 
subordinate thing attached. 

Appellant cites with much relish the strong jlan- 
guage of Mr. Justice Cardozo in Jackson v. State, 
213 N. Y. 34, the doctrine of which was vigorously 
pressed upon this court in the Futrovskv appeal. 
The opinion in the Jackson Case is an illustration 
of a doctrine recently developed by the New York 
Court of Appeals in overruling many well reasoned 
earlier cases. This new doctrine is that the 
physical property as it stands at the moment of 
condemnation is taken as an entirety regardless of 
the parties’ estates and interests therein and ijiust 
be valued as a physical whole, including whatever 
may have been placed therein by the owner or even 
by a tenant for the prosecution of their respective 
businesses. 

This novel doctrine ignores the basic principle of 
the law of real property, viz, that such property 
consists of estates and interests recognized in the 
law and not mere natural objects in their physical 
relation. The law of real property in general and 
the law of eminent domain in particular “djeals 
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with persons, not with tracts of land.” Boston 
Chamber of Commerce v. Boston, 217 U. S. 189, 
195. The only intrinsic immovable is land. Other 
things become part of the land only in so far as 
the law, upon certain principles of its own, treats 
them as having become implanted in the land, when 
that is done by certain classes of persons under 
defined circumstances. 

The doctrine recently developed by the New York 
Court of Appeals, on the contrary, requires the con¬ 
demning authority to pay for the entire plant and 
machinery, including machines, whether attached 
to the building or not, provided only that they be 
used to further the purpose for which the property 
is employed. Thus we get the doctrine of the ‘ 4 de¬ 
pendency” of machines upon one another for the 
accomplishment of the purpose for which the land 
is used. 

Practically all modern factory machines work in 
series, the successive stages of the manufacturing 
processes following one another through machines 
arranged in a given order. All the machines thus 
combined accomplish one economic purpose, 
whether connected with the building or not. But 
does the common economic purpose in grouping 
the machinery abolish the distinction between the 
building and the machines? Does it make appli¬ 
ances which are wearing out and are being con¬ 
stantly replaced, carried on the company’s bocks as 
personal property, repeatedly shifted and rear¬ 
ranged as mechanical convenience dictates and re- 
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moved from one factory to another, cease to be 
personal property and become transmuted} into 
land? It is submitted that this is a mere confu¬ 
sion of ideas obliterating the settled landmarks of 
the law. It is an illogical identification of the in¬ 
struments of mechanical production with a shell in 
which they are housed. It means that although an 
owner must, at his own cost, remove his business 

t 

from the taken land he can recover for the personal 
instruments of that business provided only h^ uses 
a few bolts or a little cement to stabilize theip and 
operates them for a common industrial purpose. 

These later decisions depart radically fropi the 
principles laid down in the older New York cases, 
some of which are thus expressly overruled ip that 
state, and with the fundamental principles of the 
law of real property and eminent domain laid down 
by this court and the Supreme Court of the United 
States. Joslin Mfg. Co. v. Providence, 262 U. S. 
668, 675. Futrovsky v. United States, 62 App. 
D. C. 235; LXI Wash. Law Rpr. 618; 66 Fed.| (2d) 
215. 

IY 

Appellant's inconsistent claim of damages for removal 

Shifting its theory of compensation, appellant 
complains that it was not permitted to sho^fv the 
estimated cost of relocating the machines in its 
substation on Lot 805. Logically, this was a vir¬ 
tual abandonment of the proposition that this prop¬ 
erty was being taken for public use and mijst be 
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compensated for in accordance with the Fifth 
Amendment. State cases can doubtless be found 
in which damages have been allowed for the cost 
of relocating machines and other personal i^roperty 
which the owner is under the necessity of remov¬ 
ing. Under the Federal Constitution, which re¬ 
quires compensation for the taking of property and 
not for damages to property, the costs involved in 
relocating the things removed could not be added 
to the value of the property actually taken. 

V 

There was nothing to which appellant’s requested instruction could 

apply 

It may be proper to add that the instruction 
requested by appellant on the question of fixtures 
was copied from an instruction given to a condem¬ 
nation commission when, under the statute then 
in force, hearings were conducted and evidence 
taken by such commissions sitting independently 
and not in the presence of the Court, and it was 
the practice to give them written instructions in 
advance in order to guide them in the taking of the 
evidence. Under the existing condemnation law 7 a 
jury sits in the presence and under the direction of 
the Judge, wdio passes directly upon all matters of 
evidence. It is obvious that there was no occasion 
for this instruction, whether it be regarded as cor¬ 
rectly stating the law or not. The Court having 
ruled, upon a consideration of the detailed evi¬ 
dence, that, with certain definite exceptions, the 
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machines and their accessories did not constitute 
accessions to the realty, there was nothing toj which 
the requested instruction could apply and jit was 
properly refused. 

Third Point 

The conduits, manholes, cables, etc., in the public streets 
and alleys, constituting a portion of appellant’s dis¬ 
tribution system, form no part of the real property 
taken and condemned as parcel VII in this proceeding 
The permitted use of the public streets for this purpose 
is simply an additional street use subordinate to the 
exercise of all lawful governmental authority. It 
neither confers upon the company any interest or 
estate in the land of the street, nor does it change the 
character of these appliances as personal property 
used as accessories to appellant’s general business as 
a public service corporation. Such distribution sys¬ 
tem, outside the boundaries of the land condemned* 
is therefore no part of the real property here taken 
for the public use 

We come now to the most important part of this 
case, namely, appellant’s claim that the United 
States cannot acquire for public use a lot in a city 
square occupied by one of its substations without 
paying for that part of its network of conduits, 
cables, etc., in the public streets used by the com¬ 
pany in connection with the use made by it of the 
machinery in the substation. In a word, appellant 
claims that the taking of its real property in Square 
144 constitutes also a taking of the underground 
distribution system which it has been permitted to 
install in the public streets. In its brief appellant 
mingles its argument in support of this contention 
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with its argument in support of its claim for the 
machinery on the premises. This only breeds con¬ 
fusion. Although neither claim is valid, in our 
judgment, many considerations excluding the claim 
for conduits and cables in the streets have no ap¬ 
plication to the machines in the buildings. In the 
interest of clarity, this section of the Government’s 
brief will be devoted to an examination of appel¬ 
lant’s claim that its underground appliances in the 
streets must be treated as part of its real property 
in Square 144. 

Brieflv stated, our answer to this contention is 
that the permission given appellant to install these 
appliances in the public streets was a license to 
make an additional use of the street similar to the 
uses already existing, created no interest or estate 
in land, and was necessarilv subordinate and sub- 
ject to the exercise of all lawful governmental 
power, including, of course, the power of the Gov¬ 
ernment to acquire the lots in Square 144 when 
needed for the public use. Retaining their charac¬ 
ter as personal property and lying wholly outside 
the boundaries of the property being acquired, 
these appliances form no part of the real property 
condemned in this proceeding and any diminution 
in their value occasioned by appellant’s inability to 
make as advantageous use of them after the taking 
of the real property in Square 144 is a damage 
merely incidental to the Government’s exercise of 
its undoubted right to expropriate Lot 805 for the 
public use. 
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What is appellant’s distribution system? 


The Potomac Electric Power Company isl a pub¬ 
lic utility corporation engaged in the business of 
furnishing this community with electric lig[ht and 
power. Its business covers the entire District and 
a portion of the adjacent suburban area. T|ie elec¬ 
trical current used by the company is generated at 
its power plant at Bennings on the eastern ^ide of 
the Eastern Branch and at its more recently con¬ 
structed power plant on Buzzards Point. Tjie cur¬ 
rent thus generated is alternating current dnd the 
major part of the company’s territory is served 
with that character of current. There is al small 
area in the city, however, in which certain custo¬ 
mers are still served with direct current, although 
the A. C. and D. C. service “overlap a good deal 
and there is no complete segregation of area$” (R. 
p. 105). From time to time this area where D. C. 
prevails has been reduced, a considerable section 
of it having been eliminated by the acquisition for 
the new Government buildings of the large area 
commonly known as the Triangle. Among the 
properties thus taken was the company’s substa- 
tion formerly located at Fourteenth and B Streets 
(R. p. 62). The continuance of the direct current 
area is subject to a change-over program adopted 
some years ago by the company in harmony with 
the general trend from direct to alternating cur¬ 
rent throughout the country. 
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For the purpose of converting alternating cur¬ 
rent generated at Bennings into the direct current 
still required for the remaining area the company 
still maintains a number of substations equipped 
with machinery for the conversion of alternating 
into direct current. The evidence, particularly the 
plat offered as Pepco Ex. No. 7, shows in connection 
with the area here in question a substation No. 21 
located in the square between Sixteenth, Seven¬ 
teenth, K and L Streets Northwest, R. p. 42; Sub¬ 
station No. 20 on Tenth Street between E and F; 
Substation No. 19 between Eighteenth and Nine¬ 
teenth, D and E Streets (the station here in 
question). 

Substation No. 19, located in Square 144, is used 
to convert high voltage alternating current into 
low voltage direct current for distribution in an 
area said to be generally west of Seventeenth 
Street, south of F Street, and north of Constitu¬ 
tion Avenue “ extending, perhaps, to Twenty-sec¬ 
ond Street” (R. p. 44). This area is not a sepa¬ 
rate and distinct unit in which direct current alone 
is served. Nor did the furnishing of direct cur¬ 
rent here begin with the construction of this sub¬ 
station in Square 144. Substation 19 was not con¬ 
structed until 1917, although buildings in this sur¬ 
rounding area, such as the Corcoran Art Gallery, 
the D. A. R. Building, etc., had been supplied with 
direct current for many years before (R. pp. 50, 
61). At that time the area was being supplied 
from the substation at Fourteenth and B Streets 
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and the substation at Fourteenth and H Streets. 
The utmost claim made by appellant's engineers 
was that “to some extent said substation functions 
independently of other stations and to some extent 
each of these D. C. substations functions inde¬ 
pendently of others, and, of course, it is possible 
for one substation to assist another in some ways, 
but not to the degree that they could shut this one 
down and let some other substation supply ps ter¬ 
ritory” (R. p. 51). “Letting some other substa¬ 
tion supply its territory” here means, of course, 
leaving the area to be supplied by some other sub¬ 
station with its present capacity and equipment. 
There is nothing to show that the area could pot be 
supplied, as formerly, from a more distant substa¬ 
tion with sufficient equipment and capacity. What 
the company’s chief engineer says is thpt the 
buildings now being supplied “could not be served 
without considerable special provision being 
made” (R. p. 51). 

While the area primarily served by this substa- 
tion is said to extend from Constitution Avenue to 
F Street, it is true that “there are feeders lying 
north of G Street which are supplied from the Sub¬ 
station No. 21 between K and L and Sixteenth and 
Seventeenth Streets, but they are not sufficient to 
supply that area down there” (R. p. 51). On cross- 
examination the chief engineer admitted, however, 
that the “portion of the distribution system located 
at F Street receives current from the other sub¬ 
station in a limited way and the whole distribution 
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system is generally a network of conductors.” As 
for the Emergency Hospital, which is below F 
Street, the witness admitted that there are “two 
feeders, one at Seventeenth and F Streets and one 
at Eighteenth and F Streets that come from the 
substation referred to at Sixteenth and K Streets ’ ’ 
(R. p. 62). 

It is perfectly obvious from this record that the 
area surrounding the substation in question was 
formerly supplied with direct current from other 
substations; that it is still in part supplied from 
other substations; that the boundaries of the sur¬ 
rounding area are not definite but that this substa¬ 
tion, in common with others, supplies a large net¬ 
work of which this so-called feeding area is only 
a small part; that the distribution system is in fact 
a connected whole; that part of the area is already 
supplied by alternating current ; that the current 
converted in these substations is transmitted from 
the Bennings power plant; and that any effect re¬ 
sulting from the elimination of Substation 19 could 
be offset by the increase in the existing equipment 
and capacity of other substations or by the transfer 
of the machinery located in Square 144 to another 
site. In truth, appellant’s contention that it should 
have been permitted to prove the cost of relocating 
the machinery now in Substation 19 is an admis¬ 
sion that, although in its present location it is un¬ 
doubtedly useful to the company, it is not an indis¬ 
pensable condition of the continuance of the com¬ 
pany’s business and functions and that the particu- 
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lar piece of real estate being acquired byj the 
Government is not an indispensable prerequisite to 
the exercise of the company’s franchise and 
privileges. 

All argument drawn by appellant from Monon- 
gahela Navigation Co. v. United States, 148 U. S. 
312, and cases of that character thus falls tcj the 
ground. The Government’s acquisition of Lot 805 
in Square 144 is not a taking of the company’s 
franchise nor of the underground distribution sys¬ 
tem in the public street, which the company is free 
to make use of as it pleases. The effect of th£ ac¬ 
quisition of Lot 805 upon the distribution system 
in the public street is merely incidental and does 
not deprive appellant of any interest in real prop¬ 
erty (for appellant has none in the public street) 
nor of any interest in personal property, condJuits, 
eables, etc., which remain as before the property 
of the company, placed by permission in the pdblic 
street in complete subordination to the exercise 
by the United States of all lawful governmental 
powers, among which is the power to expropriate 
such real property as may be necessary for\ the 
carrying on of the functions of government. 

II 

There is no taking of appellant’s distribution system outsi 

boundaries of lot 805 

No part of the outside distribution system is 
taken in this proceeding. Any diminution in the 
value of that equipment is consequential merely 


cle the 
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and damnum, absque injuria. The just compen¬ 
sation required by the Fifth Amendment is com¬ 
pensation for property taken. Where there is no 
taking, no compensation is due. And there can 
be no taking unless there is a physical encroach¬ 
ment upon the property and an appropriation of 
it to the public use. 

But acts done in the proper exercise of 
governmental powers, and not directly en¬ 
croaching upon private property, though 
their consequences may impair its use, are 
universally held not to be a taking within 
the meaning of the constitutional provision. 
Transportation Co. v. Chicago, S9 U. S. 635, 
642. 


Appellant’s claim is really that its use of the dis¬ 
tribution system in the streets is impaired by rea¬ 
son of the Government’s expropriating the land on 


which the 


substation is located. Appellant’s real 


property in Square 144 being held subject to the 
right of eminent domain, losses incidental to the 


exercise of that right are consequential merely. 


All property is held subject to the exercise of em¬ 
inent domain. De Laval Steam Turbine Co. v. 


United States, 284 U. S. 61, 74. Therefore, all 
property is held subject to the possibility that at 
some future time Congress will assert its full con¬ 
stitutional power of eminent domain. It follows 
that any privilege given to use the public streets 
must be taken as granted subject to the exercise of 
the right of eminent domain and all other legiti- 
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mate governmental powers. This power, whether 
called police, governmental, or legislative, exists in 
each state, subject to the provisions of its oyn con¬ 
stitution and the Constitution of the United States. 
It is a power, subject to these constitutional limita¬ 
tions, to regulate the relative rights and dhties of 
all persons and corporations within its jurisdiction. 
Cincinnati I. & W. Ry. v. Connersville, 21? U. S. 
336, 344. In the District of Columbia the Federal 
Government holds this power in all its plenitude. 
All property of whatsoever description is he ld sub¬ 
ject to its exercise. Sovereignty in the District of 


Columbia is one and indivisible. There is no 
distinction between national and local powers. 

Ill 

The privileges granted the Potomac Electric Power Company to 
make use of the public streets are permissive only 

The United States is the owner of the fee simple 
of the streets of the City of Washington. Van 
Ness v. Mayor &c . of Washington, 4 Pet. 232, 285- 
286. Moreover, ‘‘Congress has absolute authority 
to regulate the disposition and use that spall be 
made of the streets in this city.” Bait. Ohio 
R. Co. v. Fitzgerald, 35 App. D. C. 116, 12^. The 
primary use to which Congress has dedicated these 
streets is that of travel and communication. They 
are public highways. Congress may indeed permit, 
and has in fact permitted, certain auxiliary uses 
such as street car tracks, telegraph and telephone 
wires, etc. All these uses are permissive atnd sig- 
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nify that the use may continue so long as not in¬ 
compatible with the public interest. They are in 
the nature of licenses and cease to exist when their 
continuance becomes inconsistent with the exercise 
of any lawful governmental power. They confer 
no estate in the land. Nor do they change the legal 
character of any property, whether tracks, poles, 
or conduits, which the licensee may erect or con¬ 
struct within the limits of the streets. Detroit 
United By. v. City of Detroit, 229 U. S. 39. When 
the continuance of the structure through which 
the licensee accomplished the permitted use is 
inconsistent with the exercise of lawful govern¬ 
mental power, it must be discontinued. And if the 
licensee must abandon its old structure and resort 
to some new structure to accomplish the permitted 
use, the burden of the expense of the change falls 
upon him. Chicago B. & Q. By. v. Drainage Com., 
200 U. S. 561; N. Y. & N. E. B. B. Co. v. Bristol, 
151 U. S. 556. 

IV 

The question in issue here is expressly ruled by the Supreme 
Judicial Court of Massachusetts in New England Tel. & Tel. Co., 
v. Boston Terminal Co., 182 Mass. 397 

That, like this, was a condemnation case. Two 
public utilities! companies, a telephone company 
and electric light company, were claiming compen¬ 
sation for conduits and wires in certain streets in 
Boston which were discontinued and taken for a 
terminal by the Boston Terminal Company under 
the authority of the State. 
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“The conduits and manholes were sol con¬ 
structed that they could not be taken up without 




such destruction as would render them worthless 
{p. 835). Thus the situation was precisely the 
same as in the case at bar. 

j 

The right of the companies to maintain these 
structures in the streets was derived from certain 
statutes and city ordinances. In other ^Ivords, 
their rights were as good, if not better, than those 
of the Potomac Electric Power Company here. 
The Massachusetts Supreme Court held that the 
rights of the utilities companies to claim compen¬ 
sation for what they had put in the streets was to 
be determined by general law. “The decisipns in 
these cases depend chiefly upon general principles 
which lie at the foundation of legislation torching 
public streets and highways.” 

In that case indeed the public had only acquired 
an easement in the highway and did not own the 
fee as here. Nevertheless, it was held that “This 
easement is held to include every kind of travel 
and communication for the movement or transpor¬ 
tation of persons or property which is reasonable 
and proper in the use of a public street. It in¬ 
cludes the use of all kinds of vehicles whi<^h can 
be introduced with a reasonable regard for the 
safety and convenience of the public, and every 
reasonable means of transportation, transmission, 
and movement beneath the surface of the ground 
as well as upon and above it” (p. 835). 
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In other words, the public right to the street, 
although an easement, was for the purposes of this 
discussion substantially the same as that held by 
the United States in the streets of Washington. 
And, as here, the public authority could authorize 
the use of the streets for street cars, for wires of 
telegraph, and telephone, and electric lighting com¬ 
panies, and for water pipes, gas pipes, sewers, and 
such similar arrangements for communication or 
transportation as further invention may make de¬ 
sirable. Accordingly, the municipality had allowed 
underground conduits to be laid in the streets. 

The permanent constructions above re¬ 
ferred to are permitted because they are 
used by the public, or a part of the public, or 
are held and used in private ownership for 
the benefit of the public. The rights in the 
streets which are so exercised or enjoyed are 
not private rights of property, but are a part 
of the public rights which are shared in com¬ 
mon, although used and enjoyed in different 
ways by the different members of the public 
w T ho pass through a street or whose property 
is carried through it (p. 836). 

Being public. in their nature, their location, 
maintenance, etc., are subordinate to the exercise 
of lawful governmental power. 

All the statutes and ordinances upon 
which the petitioners rely as a justification 
for their action in constructing conduits in 
the public streets, and as giving them rights 
of property there, are merely provisions for 
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the regulation of the different public rights 
in the streets. None of them purports to 
convey private rights of property. Most of 
them expressly state the limitations upon 
the authority given, and make the petition¬ 
ers subject to possible future proceedings 
terminating or modifying their rijghts. 
* * * But where there is no such ex- 

i 

press provision the result is the same. Their 
rights in connection with the rights of others 
of the public are subject to reasonable regu¬ 
lation, or even to termination at any time, 
if the supreme authority, acting in the pub¬ 
lic interest, shall so determine. It follows 
that they have no rights of property in the 
street, and their constructions that were 
built therein were personal property, which 
they had a right to remove, and which could 
not be subjects for the assessment of dam¬ 
ages under statutes of this kind. Coin. v. 
Lotvell Gaslight Co ., 12 Allen. 75; Dudley v. 
Aqueduct Corp ., 100 Mass. 183; Natick 
Gaslight Co. v. Inhabitants of Natick , 175 
Mass. 246, 56 N. E. 292; Edmands v. City of 
Boston , 108 Mass. 535; Allen v. City of Bos¬ 
ton , 137 Mass. 319; Williams v. Com., 168 
Mass. 364, 47 N. E. 115. See St. 1902, c. 
342. 

Having no right of property in the street an^ the 
structure being personal property, there was no 
right to compensation. 

The damages to be assessed were only for 
rights of property in the real estate at the 
time of the taking. As the petitioner^ had 
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no such rights, there must be in the first case, 
under the terms of the report, a judgment 
for the respondent, and in the second case a 
like judgment must be affirmed (p. 836). 

The doctrine of this case has been applied in 
many cases. It was expressly approved and ap¬ 
plied in Northern Indiana Gas and Electric Co. v. 
Merchants Improvement Asso., 160 N. E. 50, 52. 

This principle with respect to structures in the 
public streets was applied as between the unpaid 
vendor in a contract of conditional sale of a street 
railway company’s tracks and other appliances in 
the street, on the one hand, and the purchaser un¬ 
der the foreclosure of a mortgage of the street rail¬ 
way company’s property. Lorain Steel Co. v. 
Norfolk & Bristol Street Railway Co., 187 Mass. 
500, 503. The purchaser at the foreclosure relied 
upon the general proposition that the tracks of a 
railroad, if there is no agreement to the contrary, 
become part of the realty, and where there is such 
an agreement, while the rails as between the seller 
the railroad are personalty, if the road bed is mort¬ 
gaged to a mortgagee who has no notice of the 
agreement and a foreclosure follows, the purchaser 
at the sale acquires a good title against the vendor. 

As between the seller and a purchaser under a 
railroad mortgage, rails affixed in the usual manner 
are realty even when there is a contract between 
the seller and the railroad company that they 
should retain the character of personalty. But the 
court pointed out the fundamental difference be- 
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tween a railroad laying tracks on its own roa^L bed 
and a company such as a street railway or electric 
light company licensed to use a public street. 

There is, however, a clear distinction be¬ 
tween the nature of a right of way acquired 
by a railroad and the ordinary grant of a 
location in the public ways to a street rail¬ 
way. j 

When not obtained by purchase a raijlroad 
corporation lays its rails on land in Ulrich 
a right in the nature of a permanent (ease¬ 
ment has been taken by the exercise of the 
delegated power of eminent domain,| and 
thus an interest in real estate is acqiiired. 
(Citations omitted.) 

*•*■** -3 E- 

The interest in land thus acquired and 
held takes on all of the characteristics of an 
estate in fee, with the single exception that 
where the taking is of an easement hlone 
when the use ceases the easement is at an 
end, and for this reason the general rhle of 
the common law that what is annexed 1)o the 
freehold by the owner becomes a part df the 
realty and passes by his deed is held appli¬ 
cable to conveyances made by a railroad of 
its right of way, roadbed, and track. (Cita¬ 
tions omitted.) 

* * • * * -it 

But a street railway gains no easement or 
freehold interest in the soil, or exclusive 
control of the highways in which a location 
is granted to lay tracks and operate the road. 
The right conferred is to use the way \fithin 
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its location in common with others, and not 

exclusively for its own benefit. The whole 
«/ 

way is as fully open to the lawful use of trav¬ 
ellers after the road is built and in operation 
as before. Middlesex Railroad, v. Wakefield, 
103 Mass. 261. Attorney General v. Met¬ 
ropolitan Railroad, 125 Mass. 515, 517. 
O'Brien v. Blue Hill Street Railway, 186 
Mass. 446, 447. 

The use of a public way by a street rail¬ 
way is on the same footing as its use by other 
quasi public corporations for the laying of 
gas and water pipes, or the erection of 
poles and wires for the use of telegraph, tele¬ 
phone, and electric light companies, that are 
all recognized as agencies for the larger ac¬ 
commodation of the public, under whose 
rights they are allowed to come in and par¬ 
ticipate in the enjoyment of an easement r 
payment for which has already been made. 
New England Telephone ct Telegraph Co. 
v. Boston Terminal Co., 182 Mass. 397, 399,. 
and cases cited. 

It consequently has been held that gas and 
water pipes, manholes, conduits, wires, and 
poles used for the transmission of intelli¬ 
gence, or supplying light by electricity, laid, 
placed or erected and maintained in public 
streets are personal property, which the 
owner may remove; but if not removed, and 
the street is appropriated for another public 
use which requires their removal, as no in¬ 
terest in land is taken, the owner is not en¬ 
titled to damages. Commonwealth v. Lowell 
Gas Light Co., 12 Allen, 75. Natick Gas 
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Light Co. v. Natick, 175 Mass. 246, 
ley v. Jamaica Pond Aqueduct, 10( 

New England Telephone & Telegraph Co. v. 
Boston Terminal Co., ubi supra. Boston 
Electric Light Co. v. Boston Terminal Co., 
184 Mass. 566. 

The Norfolk Southern Street Railway 
Company had no authority to exercis^ the 
right of eminent domain; nor could it acquire 
title by purchase from the municipalities, 
as they were not authorized to sell or convey 
such an interest in the public ways; an^l the 
grant of a location only conferred a par¬ 
ticular right under certain conditions to use 
a public easement in common with the pub¬ 
lic. It therefore gained no interest iiji the 
soil of the streets through which its jrack 
was laid. Attorney General v. Metropolitan 
Railroad, ubi supra. See also Springfield v. 
Springfield Street Railway, 182 Mass. 41, 47, 
48. 

Lorain Steel Co. v. Norfolk &c. Street; Ry., 
187 Mass. 500, 503-504. 

The principle on which permissive rights in the 
streets are subordinated to the exercise of lawful 
governmental power is established by a long line of 
Federal and State decisions. Cincinnati I. & W. 
Ry. v. Connersville, 218 U. S. 336, 344. New 
Orleans Gas Light Co. v. Drainage Com. of New 
Orleans, 197 U. S. 453. Chicago B. & Q. R. po. v. 
Board of Supervisors, 182 Fed. 291, 297, 298. 
Granger Tel. & Tel. Co. v. Sloane Brothers, 96 
Wash., 333, 334. 


248. pud- 
• Mass. 183. 
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The case, Los Angeles Gas & Electric Co. v. City 
of Los Angeles, 241 Fed. 912, cited by appellant, is 
not inconsistent with this doctrine. In that case 
the municipality, under the pretense of regulation, 
was seeking by indirection to destroy the company’s 
franchise and set up its own municipal lighting 
plant. In a word, it was requiring the company 
to remove its poles and wires from the streets so 
the city could replace them with its own poles and 
wires. Thus the effect on the company’s existing 
equipment was not the incidental consequence of 
the exercise of lawful authority. It was an attempt 
to take away the value of the franchise by taking 
away the property upon the use of which the fran¬ 
chise depended. It thus fell within the principle 
of Monongahela Navigation Co. v. United States, 
148 U. S. 312. 

The corporate franchise of the Potomac Electric 
Power Company is not here interfered with any 
more than it would be interfered with if, for the 
better development of the street, it was required to 
change the location of its underground conduits. 
The effect is wholly incidental to the exercise of the 
authority of that Government under whose permis¬ 
sion these structures are placed and maintained in 
the public streets. The same consideration dis¬ 
poses of Belleville v. St. Clair County T. Co., 234 
Ill. 428. 

The qualified and subordinate nature of the 
right of all such companies in the use of the streets 
is succinctly stated in Granger Tel. & Tel. Co. v. 
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Sloane Bros., a case where the State constitution 
required compensation for property damaged as 
well as for property taken. In that case a public 
service corporation sued for damage done to its 
telegraph and telephone poles in a highway by an 
excavation made in the course of the improvement 
of the highway. 

The appellant argues that its property 
was placed upon the highway where it had 
a right to be. That, under the provisos of 
§ 16 of art. 1 of the constitution, which pro¬ 
vides that no private property shall be taken 
or damaged for public or private use vfith- 
out just compensation having been made, it 
is entitled to recover in this action. The 
argument proceeds upon the theory that, be¬ 
ing rightfully in the highway with its tele¬ 
phone poles, the county had no right to 
damage these poles without just compensa¬ 
tion being made therefor. It is true that 
the appellant had a right in the highway by 
reason of the franchise, but that right is 
necessarily a qualified right. It cannqt be 
reasonably argued that the county author¬ 
ities may grant the right to a public service 
corporation to occupy a highway to the ex¬ 
clusion of the public, or the exclusion o{ the 
right of the county authorities to improve 
the highway so that it may be used by the 
public. A franchise granted upon a high¬ 
way such as this would necessarily be quali¬ 
fied by these rights. Where the right is 
such qualified right, it follows that the 
county authorities, in the discharge of their- 
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duties to control the highway, may keep it in 
reasonable condition for ordinary use by the 
public, and the damage which necessarily 
follows to a licensee from an improvement 
of the highway would not be a taking or 
damaging of property within the meaning 
of the constitutional provision above quoted. 

Granger Tel . & Tel . Co. v. Sloane Broth¬ 
ers, 96 Wash. 333, 334. 

V 

No destruction here of any interest in land 

Appellant really confuses the issue by citing on 
this point cases in which there was an invasion or 
destruction of a definite right or interest in land. 
The strong language of the opinion in Pumpelly v. 
Green Bay Col, 13 Wall. 188, is a constant tempta¬ 
tion to cite it even when it has no application. That 
was a case in which in the course of the construction 
of a dam for the improvement of a lake the waters 
of the lake were raised so high as to overflow the 
lands of an adjacent owner. All that case decides 
is that where the real property of an individual is 
invaded by depositing water, sand, gravel, and 
other material thereon so as to prevent the normal 
use of his land, it is a taking of his property, 
although there may be no intention on the part of 
the Government to appropriate the fee. Here there 
is no invasion of any property of appellant in the 
public alleys or public streets. Appellant has no 
property in the land of the street and its structures 
are not invaded. There is no question of invasion 
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at all. What appellant complains of is that as an 
incident of the taking of its real property in Square 
144 its use of the conduits, etc., laid in the street is 
rendered less advantageous. 

Nor is the principle we invoke impugned in any 
degree by cases like United States v. Grizzard\ 219 
U. S. 180, United States v. Welch, 217 U. S. 333, 


United States v. Great Falls Manufacturing 


112 U. S. 645, and United States v. Cress, 243 U. S. 
316. Those are all cases in which the right de¬ 
stroyed was either (as in the Cress case) “an in¬ 
separable part of the land itself” or an interest ^uch 
as an easement of way appurtenant to the lan^L it¬ 
self. In each case the owner was deprived o 


Co., 


t 


an 


indubitable and well recognized interest in land. 
To deprive an owner of a right of way appurtenant 
to his freehold is just as much a taking of his prop¬ 
erty as it would be to deprive him of his freehold. 
In every case the effect upon the owner’s real prop¬ 
erty was direct, although it may have accompanied 
the taking of somebody else’s property. The appel¬ 
lant company’s right to conduits, cables, etc., in 
the public street is not an interest in land; nor 
is it an appurtenance of its freehold in a given lot 
in a square. 

Equally beside the mark is the citation of cases 
like District of Columbia v. Prospect Ilill Ce\me- 
tery, 5 App. D. C. 497. The question there was the 
measure of the compensation due to the owner of a 
single and entire tract of land, part of which is 
taken for public use. The rule on this question \vsls 
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recently laid down by this court in Aaronson v. 
United States , 63 W. L. R. 711, 79 Fed. (2d) 139. 
In such cases of partial taking— 

the owner is entitled to receive not the exact 
value of the part taken but rather to receive 
the difference between the value of the whole 
unaffected by the improvement and the value 
of the remainder in the light of the improve¬ 
ment—“the loss caused to him by the appro¬ 
priation M —and this involves consideration 
of damages on the one hand and of benefits 
on the other. Ib. p. 140. 

What has that to do with the question whether the 
owner of a piece of land, all of which is taken, can 
insist on including in his compensation the inci¬ 
dental effect of that taking on personal property 
which he owned in a different place and by a dif¬ 
ferent title ? 

VI 

The Nahant and Bedford cases are not in point 

The question decided in Town of Nahant v. 
United States, 136 Fed. 273, is absolutely different 
from the question presented here. For, the con¬ 
demning authority there, the United States was 
not the governmental authority under which and 
subordinate to which the structures in the streets 
were permitted and maintained. Since appellant 
apparently places so much reliance on the language 
of the opinibn, an analysis of the case may be 
permitted. 
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The United States sought to condemn for a f'brti- 
fication a tract of land in Massachusetts including 
“the roads, ways, and avenues as well as all build- 
ings and structures.” The answer of the Town of 
Nahant showed that it has acquired easements of 
way in the roads, streets, and avenues in which it 
had erected structures, consisting of sewers and 
water pipes connected with the sew 7 age and water 
system of the town, and the taking of which wjnild 
require the town to construct a new sewage and 
water system. Before the condemnation Massachu- 
setts had passed “An act to approve the acquisition 
by the United States of a tract of land in the Town 
of Nahant.’’ The United States contended that the 
Massachusetts Act had so far authorized the eon- 


. demnation proceeding “as to entitle the United 
States to stand upon the Massachusetts law ab to 
the rule of damages where property taken for a 
second and different public use is connected with a 
prior public use authorized by the State, and that 


the rule of the local law is controlling” (p. 275[). 

It is not strange that the court did not accept jthis 
view. For, the contention amounted to saying that 
the United States quoad this land stood in the 
same position as the State of Massachusetts IpLer- 


self, under whose authority and for whose public 


purposes the land had been burdened with the 


street or highway servitude, and that the taking of 
the entire tract for military purposes amounted to 
no more than the imposition of an additional sef*vi- 
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tude upon land already subjected to a public ser¬ 
vitude. The Massachusetts Act could not have had 
the effect contended for, as the court pointed out: 


The Massachusetts Act was merely a rec¬ 
ognition of the inherent power of the cen¬ 
tral government to exercise its own right 
of eminent domain, and a consent which 
amounts to a waiver of its jurisdiction 
under certain expressed limitations, and of 
all objection, if any, which the common¬ 
wealth might assert as a state upon consid¬ 
eration of its prior grants or delegations 
of quasi public power to municipal or other 
corporate interests. By the terms of the 
Massachusetts statute, it was an act to ap¬ 
prove of and consent to the acquirement by 
the United States, through purchase or by 
condemnation, of land within its territory 
for purposes of national defense, reserving 
concurrent jurisdiction with the United 
States in and over the area to be acquired, 
only so far that all civil and criminal proc¬ 
ess issuing under authority of the common¬ 
wealth might be executed on the land so ac¬ 
quired. The act does not employ any ex¬ 
press words of grant, nor does it contain any 
expression indicating a purpose to transfer 
property, municipal or otherwise, to the 
United States, without compensation (p. 
275). 


The court then pointed out the distinction be- 

• % 

tween a taking by the United States for public use 
of property which under its own law had previously 
been subjected to a prior public use and the case 
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where the United States for its own public pur¬ 
poses is taking property which had previously 
been applied to local public purposes by the author¬ 
ity of the state. As to what the law would be in 
the former case it expressed no opinion. 

What would be just compensation for 
property taken by the general government in 
its exercise of the right to condemn prop¬ 
erty used for a prior federal public purpose, 
under its prior grant or franchise, might not 
be just compensation for property taken 
with which it had theretofore had no con¬ 
nection, and to which it therefore sustains 
the relation of an entire stranger to the title 
and to the property condemned. 

Again, what would be just compensation 
in a condemnation proceeding by a state r 
wdiere property had been dedicated to a prior 
public use under the exercise of a franchise 
granted by a state, might not be just com¬ 
pensation where property and rights are 
taken by the general government, in an in¬ 
dependent proceeding, in the exercise <j)f its 
own original and inherent right of eminent 
domain, to take property and rights [upon 
just compensation. This would perhaps de¬ 
pend upon whether the general govermjnent, 
through the consent or grant of the state r 
and under the doctrine of subrogation, has 
succeeded to all the rights which would inure 
to the state in case of its condemnation of 
property created in connection with an ex¬ 
isting easement or franchise which the state 
had previously granted (pp. 276-277). 
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In this view it became unnecessary to decide 
what, if any, compensation the state would have to 
make for applying to another and different public 
use property in the nature of structures created 
and used by a municipal corporation in the exercise 
of a public easement and franchise, such as that 
for streets, sewers, and water, granted through the 
general law of the state, for assuming that it could 
do so without compensation there was nothing in 
the Massachusetts Act warranting the conclusion 
that the state intended to transfer any such right 
to the United States (p. 277). 

What this case really holds is that material struc¬ 
tures, such as sewer and water pipes, constructed 
at the expense of the municipality in an area in 
which it has an easement for that purpose, are just 
as much property as any structure whatever be¬ 
longing to the municipality, for it is no answer to 
this to sav that these structures had alreadv been 
applied by a municipality to a public use for that 
public use w T as one to which the United States was 
totally foreign. It was not under the authority of 
the United States that the municipality acted, 
either in securing the easement or in expending its 
money to construct the sev'age and water system. 
The whole case turns on the fact that the United 
States is a different entity and sovereign; that the 
use for vliich it is acquiring the property, although 
public in the sense that it is for the use of the 
Federal Government, is not in the same category 
as the public uses to which the property had been 
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applied by the municipality under the authority of 
the state. Tacitly assuming that the state, under 
whose authority this municipal system had been 
constructed, would have the right to apply the land 
to some other public use of that state without com¬ 
pensation, the court denied to the United Stateis the 
right to take advantage of the prior dedication for 
the purpose of destroying not merely the former 
public use, but the physical and material structures 
which had been constructed by the municipality to 
accomplish the former use. As to these structures, 
the United States was a total stranger, and in tak¬ 
ing from the municipality was under the same 
obligation to make compensation as if the struc¬ 
tures had not been applied to the previous local 
public use. 

The implications of the opinion are clearly that 
if the new condemning authority had been the same 
sovereign under whose authority the land had been 
applied to the public use and the structures erebted, 
the court would have applied the principle that the 
prior use and instrumentalities created to accom¬ 
plish it would have been alike subject to the con¬ 
tinuing authority of the state and that the renjoval 
or even the destruction of these instrumentalities 
would not have given rise to any claim for com¬ 
pensation. I 

We do not deem it necessary to engage in 
an extended discussion of questions relating 
to municipal ownership in property, c^r to 
enter upon a discussion of the confused state 
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of the authorities in respect to the question 
of compensation when property already used 
for a public purpose is taken for a broader 
or another distinct public use by the sover¬ 
eignty creating the franchise upon which the 
first public use was predicated (p. 279). 

This statement is in itself enough to show that 
Town of Naiiant v. United States has no applica¬ 
tion to the case at bar. 

Nor is the later case of United States v. Nahant, 
153 Fed. 520, in point. The opinion in this case is 
apt to be misleading if read alone and not in con¬ 
junction with 136 Fed. 273. This opinion deals 
only with the measure of compensation, whereas 
the former opinion deals with the basis of the right 
to compensatioh. The opinion in 136 Fed. shows 
that the town was entitled to compensation as 
against the United States because the public works 
erected and maintained by the town were not in 
any sense subordinate to any power of the Federal 
Government, which as a separate entity and sover¬ 
eign came as a total stranger to the municipal cor¬ 
poration and the powers and duties exercised by it 
in constructing these public works. As pointed 
out in the notes on the former opinion, the situation 
in the case at bar is precisely the contrary. The 
works maintained by the Potomac Electric Power 
Company were constructed under the authority of 
the government now exercising its right of eminent 
domain and were necessarily subordinate and sub¬ 
ject to the possibility of the exercise of its govern¬ 
mental powers. 
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In this case the property taken was part of a 
system of public municipal works, established un¬ 
der the authority of the State, which must be re¬ 
stored and maintained in the interest of local health 
and public good. In this case the part of the system 
taken was essential to enable it to perform its func¬ 
tions and the rule of evidence adopted for the pur¬ 
pose of ascertaining just compensation permitted 
the town to show the fair cost of restoring the wdter 


and sewage system to the original efficiency of cir¬ 
culation. “We think this was a reasonable and 
just expedient under the circumstances. Where 
part is taken just compensation includes damages 
to the remainder”, p. 524. 

There is no room for the application of the part 
taken principle here. The taking of Lot 805 is 
not the taking of the part of the distribution Sys¬ 
tem in the public street. In order to apply the part 
taking principle the thing taken must be a part 
of the thing which is not taken. 

The real ground of decision in the Nahant ckse, 
namely, that the United States is a stranger to the 
first municipal use and cannot impose a second 


without cost, is also the explanation of Town of 
Bedford v. United States, 23 Fed. (2d) 452. 

The rule that a state is not liable to a town 
when devoting to one public purpose prop¬ 
erty which the town was using for another 
does not apply in favor of the United States 
when it appropriates under the power of Em¬ 
inent domain a town highway. 
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Neither of these cases has any relevancy, for the 
United States is not appropriating the street nor 
is it taking anything in the street. It owns the 
street already, not bv wav of easement only which 
would authorize it to impose additional servitudes, 
but in fee. The entire effect of its action upon any¬ 
thing in the street or anything outside the limits 
of the lot taken is merely incidental to the exercise 
of its conceded right to take Lot 805 in Square 144 
for the public use. 

The Nahant and Bedford cases turn upon the fact 
that the sovereign acquiring the property for the 
new Federal purpose was a distinct, separate, and 
independent entity from the sovereign under whose 
authority the municipality had been created and 
had constructed at its own expense the sewer, street, 
and water instrumentalities destroyed bv the Fed- 
eral taking. The doctrine of this case comes to this. 
When the United States in the exercise of its Fed¬ 
eral power of eminent domain takes property in a 
state for a Federal public purpose, it comes as a 
stranger to the legal system of the state and takes 
property within that state as it finds it established 
by the laws of the state. 

VII 

District of Columbia v. Georgetown and T . Ry. Co., 59 App. D. C., 

335 has no relevancy 

That was simply a case of the construction of cer¬ 
tain statutory words. The District of Columbia 
Appropriation Act made an appropriation for the 
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repaving of Wisconsin Avenue “including neces¬ 
sary relocation of street car tracks, refund t|o be 
obtained from the street railway company scj far 
as provided under existing law, $350,000.” The 
District did the work and claimed from the railway 
company the cost of relocating the tracks. The en¬ 
tire question there was simply whether a duty to 
refund was provided by any 4 4 existing law. 7 ’ This 
court applied the general rule that where a statute 
makes reference to a provision of existing law b the 
term 44 existing law” means statutory law only. 
As there was no statute requiring the companies to 
make the change at their own expense, the decision 
went against the District. The District’s claim for 
the cost of relocating the tracks was based on the 
ground that the tracks had been laid subject to the 
right of the Government to change the location. 
Without denying that, this court held that its re¬ 
fund claim was controlled by the words of the 
statute, and applied the rule of construction above 
stated (p. 336-7). Construing the words 44 sq far 
as provided by existing law” this court said: 

These words signify that at the time when 
the appropriation act was passed a la\y ex¬ 
isted in the District prescribing the extent 
of the liability of the street railwav com- 
panies for the cost of such improvements, 
and that the refund to be obtained froni the 
companies should be limited thereby (p. 
336). 

Calling attention to the fact that the only stat¬ 
ute then existing was one which required the rail- 
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road companies to bear the cost of repaving be¬ 
tween the tracks, the court pointed out: 

The act, however, contains no provision 
relating to the cost of the relocation of the 
companies’ tracks, nor did any statute exist 
containing such a provision (p. 336). 

From this it drew the conclusion— 

The term “provided by existing law”, 
therefore, should be held to refer to the pro¬ 
vision of the statute relating to the paving, 
and not to the assumed principle of common 
law relating to the relocation of the tracks. 
It follows that the companies were not bound 
to refund the cost of relocating their tracks 
in this instance (p. 337). 

The case is plainly not in point. The implica¬ 
tions of the opinion, however, so far from denying, 
plainly confirm the view that the location of the 
tracks in the street was completely subordinate to 
the exercise of all lawful governmental authority. 

Appellant tries to draw a distinction between the 
subordination of these street structures to the ex¬ 
ercise of the police power and to the exercise of 
other governmental powers. It seeks to support 
this contention by reference to the case of Los 
Angeles Ga,s & Electric Co. v. City of Los Angeles , 
241 Fed. 912. As pointed out supra , what that 
case decides is simply that the power to regulate 
cannot be used as a pretense for destroying the 
company’s franchise. It has nothing to do with 
the normal exercise of the powers of government, 
one of which is the power of regulation. As clear- 
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ly shown by cases like N. E. Tel. & Tel. Co. v. [Bos¬ 
ton Terminal Co ., 182 Mass. 397, permitting the 
location of these structures in the public street is 
subordinate to the exercise of all governmental 
power. It is absurd to say that the permission 
given is subject to that part of governmental power 
which deals merely with the regulation of the de¬ 
tails of the use of the street but is not subordinate 
to that power which is essential to the existence of 
government itself, namely, the power to take prop¬ 
erty for public use in eminent domain. Appel¬ 
lant tacitly admits that any impairment oij de¬ 
struction of the use of its conduits, etc., resulting 
from the Government’s regulation of the streets is 
consequential and incidental and, therefore, ncjt re¬ 
coverable. The impairment resulting from thb ex¬ 
ercise of the power of eminent domain in the ad¬ 
joining square is equally consequential and inci¬ 
dental. It is, therefore, not recoverable. 


VIII 

A strong analogy is found in the reasoning of the opinion 
Vernon A. & W. Ry. Co. v. United States, 75 Ct. Cl. 704 


n Mt. 


Attention has already been drawn to the distinc¬ 
tion between the claim made by appellant tha| the 
use of its distribution system is impaired in conse¬ 
quence of the Government’s taking Lot 805 and 
the suggestion that the closing of D Street in itself 
would constitute an invasion of the equipment 
under that street. The latter claim is altogether 
beyond the scope of the condemnation and if ialid 
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would constitute a distinct cause of action. Mt. 
Vernon A. & W. By. Co. v. United States, 75 Ct. 
Cl. 704. 

In that case the company claimed that the clos¬ 
ing of certain streets in order that they might be 
included in a i site for a G overnment building had 
caused the abandonment of the company’s tracks 
thereon and amounted to a taking of its physical 
property and its franchise. The company had a 
Congressional franchise to construct its tracks on 
designated streets. There, as here, the condemna¬ 
tion was limited to defined parcels of land in the 
adjacent squares. After vainly seeking an injunc¬ 
tion in the District Supreme Court, the company 
sued in the Court of Claims for compensation for 
the supposed taking of the franchise and the prop¬ 
erty in its tracks, etc. The Court of Claims was 
unable to agree with the company’s contention (75 
Ct. Cl. at p. 708). The reasoning of the opinion 
affords a strong analogy here. As here, the right 
of the public authority to take the property de¬ 
scribed and embraced in the condemnation proceed¬ 
ing could not be disputed. Any effect outside the 
limits of the property taken is necessarily conse¬ 
quential. 

The right and authority of the Secretary 
to close the streets have not been traversed, 
and the situation resulting from the exercise 
of such a right is incidental to the same. 
The streets were public streets of the District 
of Columbia and within the control of Con- 
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gress, and loss occasioned by their closing is 
consequential. Bedford v. United States, 
192 U. S. 217: Mitchell v. United States, 
267 U. S. 341. This court is without juris¬ 
diction under the cases cited, or where the 
loss suffered is incidental to exercise by the 
Government of a lawful right. 

The case in this respect resembles closely 
the case of Omnia Commercial Co. v. United 
States, 261 U. S. 502, 511, a case where the 
facts disclosed governmental interference, 
as the plaintiff states, with an executory Con¬ 
tract, but obviously a case where the G ov- 
ernment, acting within the scope of its 
authority, by its acts precludes a manufac¬ 
turer from fulfilling a contract with a third 
person. The Supreme Court said: “ As a re¬ 
sult of this lawful governmental action the 
performance of the contract was rendered 
impossible. It was not appropriated, but 
Gilded.” In the Omnia case as here the 
plaintiff was insisting that its contract fyad 
been requisitioned. The Supreme Cohrt 
held that the loss suffered was damnum 
absque injuria. 

Innumerable precedents are available, too 
many to cite, establishing the rule that in 
order to entitle a claimant to an award of 
just compensation for a taking of private 
property for a public use by the Government 
the facts must reveal an appropriation4-a 
taking of the same—i. e., the Government in 
the exercise of the right of eminent domain 
acquires something it did not theretofdre 
possess. The cases uniformly hold tliat 
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property rights may be destroyed, rendered 
useless and valueless as a result of lawful 
governmental action without involving a 
taking. 

Mt. Vernon, A. & W. Ry. Co. v. United 
States, 75 Ct. Cl. 704, 708-709. 

IX 

Appellant’s privilege in the streets is equally subordinate whether it 
be franchise or license; but appellant has in fact no franchise 

The decision just cited was also put upon the 
ground that the Act of May 25, 1926, authorizing 
the Secretary of the Treasury to close streets in¬ 
tervening between squares taken under the public 
building program, was a valid repeal of the com¬ 
pany’s express franchise to lay tracks on desig¬ 
nated streets lying between those squares. In this 
case appellant has no express franchise to use the 
streets here in question. All it has is an authority 
contained in a series of District appropriation acts 
for electric light companies to place their wires 
under the streets, under such reasonable conditions 
as the District Commissioners might prescribe, 
whenever, in their judgment, the public interest 
may require the exercise of such authority. The 
permits issued by the District Commissioners are 
no more than excavation permits similar to build¬ 
ing permits to open the streets and lay therein some 
permitted structures such as water pipes. All of 
these are simply permitted street uses. But even 
if appellant had an express franchise to place its 
wires under designated streets, the cases already 


75 


cited clearly show that*the enjoyment of its fran¬ 
chise would be necessarily subordinate to the in¬ 
herent powers of government and therefore Sub¬ 
ject to such consequential impairment as mighfc be 
incidental to the lawful exercise of such powers. 
In New England Tel. & Tel . Co. v. Boston Terminal 
Co., 65 N. E. 835; 182 Mass. 397, for example, the 
company which was denied the right to compensa¬ 
tion for its underground conduits had an express 
franchise. In that case, the Government’s contin¬ 
uing authority over the street and the subordina¬ 
tion of all structures laid therein to the exercise 
of that authority are shown to be controlled by 
principles of fundamental law governing the rela¬ 
tion of the public streets to the public authority, 
and the result is equally damnum absque injuria 
w’hether the exercise of governmental power does 
or does not take the form of an express repeal of 
the special franchise. Such incidental effects are 
not a taking of the company’s franchise. Nor do 
they constitute a taking of the property which may 
be injuriously affected by the exercise of the gov¬ 
ernmental power. In order to exercise its fran¬ 
chise the company must maintain instrumentalities 
for the purpose, and if the use of one instrumen¬ 
tality becomes incompatible with the government’s 
exercise of its own authority, the company must 
set up and employ such other instrumentality as 
will enable it to carry on its corporate purposes. 
Thus, if the railroad tracks at grade are incom¬ 
patible with the public interest and it becomes 
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necessary to depress or elevate them in order to 
enable the railroad company to carry out its cor¬ 
porate purposes, the burden of the expense of the 
change rests upon the company. The cases estab¬ 
lishing this principle with respect to grade cross¬ 
ings are too numerous to cite. N. Y. & N. E. R. R. 
Co. v. Bristol , 351 U. S. 556. 

The whole matter turns upon a simple question 
of public policy. 

Pursuant to a general principle, every 
franchise of whatever character, and how¬ 
ever specific in terms, is subject to change 
in futuro, in the particulars of public policy. 
Chaplin, Principles of Federal Law, p. 366, 
sec. 471, citing, among others: Cincinnati 
etc., Ry. v. Connersville, 218 U. S. 336; Chi¬ 
cago, Milw. & St. Paul Ry. v. Minneapolis, 
232 U: S. 430; New Orleans Gas Co. v. 
Drainage Commrs., 197 U. S. 453; Chicago 
& Altdn R. R. v. Transbarger, 238 U. S. 67. 

It is respectfully submitted that the judgment 
appealed from should be affirmed. 

Harry W. Blair, 

Assistant Attorney General. 
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